Public Law Assignment 1 - Ceri-Anne Johnson
This assignment is going to define key terms such as what is judicial independence and why its important within our constitution and how its sits within the separation of powers and the rule of law? 
Firstly let’s understand what an independent judiciary is.  Based on the evidence a judicial independent is a Judge whom is impartial and independent of all external pressures, this would be to ensure that the people and public who appear before them have a complete confidence that their case will be dealt with and decided fairly and within accordance to the rule of law. The judicial independent must be completely free of any improper influence, such influences could be from a legislator, individual litigants, pressure groups, the media, other Judges or more particular senior Judges.  This evidence was from judiciary (2020) tribunals and courts / independence.
[bookmark: _Hlk57324612][bookmark: _Hlk56805840]According to the courts and tribunals judiciary (2020), judicial independence refers to an impartial and independent judiciary who are external of all pressures and improper influence. The benefit of this is the Judge will have to decide and make a decision solely on the evidence presented at court by parties and within accordance to the rule of law.  The basis in which the Judge should decide would solely be based on the relevant facts and the law. This way the Judge would prove their constitutional responsibility to provide a fair and impartial judgment. The responsibility of a judicial independent is to protect citizens against unlawful acts,  which is a highly important role within society today.  The citizens of the United Kingdom rely on a Judge to make a fair decision based on the evidence provided, to ensure the law is upheld and the rightful outcome is fair and correct for any given case.  Reference  courts and tribunals  (2020) , judiciary of England and wales (2012), ministry of justice (2020). Evidence I have referenced is the case of Pinochet (1999), this case upheld the decision to put aside and appeal against by a panel of different Law Lords.  After the original decision was made it came to light that one of the Law Lords was not in fact  independent and was not impartial because of a connection with a campaign organisation which was involved in this case, based on these circumstances and even though no suggestion that the Law Lord was not in fact not independent or impartial the decision would indefinitely not stand.  The justice system demanded that the appeal be heard again as soon as possible before a panel of Lords who were independent and impartial to ensure a fair outcome. Case judgement - in re Pinochet published by the House of Lords in 1999. 
Joseph Raz a law theorist also had eight key principles of the rule of the law one being ‘the independence of the judiciary must be guaranteed to have no political pressures and free to make decisions’.  
Within the United Kingdom we have various systems around the rule of law one being the separation of powers.  As it stands the separation of powers have three main bodies that make up our law system these are the Executive (Government), the Legislature (Parliament) and the Judiciary (Judges).
[bookmark: _Hlk56805810]The earliest information of separation of powers and how it came into light was from the French writer Montesquieu.  In 1748 his belief was there would be an end to everything if the same man of body were to exercise those three powers.  Montesquieu also said that to have the most effective system in place and provide the most effective outcome these three bodies must act solely and independently.  Therefore the system in place holds three separate branches to divide the Governments responsibility and to limit any one of the three to hold full power, this was intended to prevent any one body having full power and to provide checks and balance within our legal system. Journal article – Montesquieu and the separation of powers Robert G Hazo.
Within the separation of powers in the United Kingdom there are three branches first to be discussed are the Legislative which is more commonly known as Parliament these are made up of The House of Lords, The House of Commons and the Monarch (Queen, Royal Assent).  The Legislative is in place to discuss potential new Laws and to pass them through to eventually become Law.  Ultimately the Legislative is the Law making body of the United Kingdom.
Another branch within the separation of powers is the Executive more commonly known as the Government.  The Government are the people in charge of the United Kingdom, the voice of the public and the rule making body.  When people refer to the Government they talk about the current political party in power of the United Kingdom.
The last branch of the separation of powers is the Judiciary (the Judges).  The Judiciary is made up of Judges, Lay Magistrates and the Tribunal. This branch plays an important part within society therefore the reasons in which to keep it separate from the Legislative and the Executive. 
[bookmark: _Hlk56808398]Theorist John Locke of 1690 said neither the Government, Parliament nor Judiciary should have full power for fear that tyranny would be the result. Not one person or one body should hold separation of powers.
[bookmark: _Hlk56883738]The relevance of the separation of powers today is to ensure a smooth and appropriate way of running the United Kingdom.  There are laws that have been brought into place recently to update the current system such as the Anti-terrorism Legislation – Protection of Terrorism Act 2005.  This was brought into place to keep criminal trails behind bars to avoid evidence being made for public view to prevent scaring or upsetting the public.  More information about this is available through Prevention of Terrorism Act 2005, UK Public Acts 2005 Chapter 2.
Also there is the Constitutional Reform Act (2005) that was brought in as a help to keep the Judiciary and any other powers separated because there is evidence to suggest such overlaps within the UK  legal system and the way in which it is governed. According to such evidence it is clear that there was a overlap within the separation of powers because
· law lords who sit within the applet committee of the hl and judiciary committee of the privy council also in the hl legislative body ,
·  parliament pursues legislative powers and to a smaller extent judiciary function by meaning it is also fully responsible for its own internal affairs
· In addition to excising there judicial powers, courts legislate in a sense they develop principals of common law.  
· Government minters show judicial functions when they decide on appeals in relations to disputes that arise between for example town and country planning.
· Magistrates also pursue judicial functions along with administrative duties by the fact that they grant licencing etc.
[bookmark: _Hlk57244242]These are just a few of the sited evidence roles available where it is believed there is no separation of powers but the most obvious one there is said to be was the lord chancellor position within the system , although this position has been around for centuries it had a unique part position within the UK constitution and therefore has exercised all three powers . On the 12th June 2003 the government announced it was going to take away the position of lord chancellor and announced a new process of appointing judges and the creation of the supreme court. It was announced it was no longer appropriate for a senior judge to sit in cabinet or for a government minister to be the UK senior judge, it was done to ensure any questionable arrangements to an end. When the constitutional reform act of 2005 was put in place it stated a person may not be recommended for appointment of lord chancellor unless he appears to the prime minster to be qualified by experience . Also part of the act is that the lord chancellor has to cease to be head of the judiciary and that role will now be done by the lord chief justice who is also president for the courts of England and wales. Blackwell’s -separation of powers chapter 2 
It is said that it is a fundamental principle of all democratic societies that those who enforce the law and impose such punishments should be completely independent of the political process, evidence of a safeguard would be that the Lord Chancellor who is also Secretary of State for Justice is required together with other Government Officials to pursue the continued independence of the Judiciary. As part of section 3 the lord chancellor and other ministers of the crown and all other responsibilities for matters relating to the judiciary or the administration of justice must uphold the continued independence of the judiciary . 
[bookmark: _Hlk56885794]Baron de Montesquieu wrote about the constitution of England in L’Esprit des Lois (1748), in which he identified judicial power as the third branch of Government if the judiciary power be not separated from the Government and the Parliament the life and liberty of subjects would uncover arbitrary control for the Judge would then be the legislative were it joined to the executive power the judge might behave with violence and mistreatment.
Due to the Constitutional Reform Act of 2005, Judges of the Supreme Court are no longer allowed to sit within the House of Lords to avoid an overlap.  Also the Constitutional Reform Act 2005 introduced the Supreme Court which made another clear separation of powers between the Judiciary and Parliament. After researching the Constitutional Reform act particularly section three in which it states that the Lord Chancellor and other Ministers of State all with responsibilities to the Judiciary or Ministry must uphold continued independence of the Judiciary system.
Part four of the Constitutional Reform Act is the new change in which Judges are appointed.  It is said that the Reform Act now provides the establishment of an independent Judicial appointments commission conducts the Ombudsman. This was introduced for the following reason with the intent to aim and introduce objectivity and transparency into the procedure for appointing Judges.  The Constitutional Reform Act also states that to provide a suitable candidate, the Commission should do the selection so that the powers of the Lord Chancellor will have limited power.  The selection panel are able to make decisions and can reconsider the selected Judge if need be.
[bookmark: _Hlk56892252]The journal article ‘A Loss of Innocence ? Judicial Independence, The Separation of Powers by Robert Stevens asks what was the future of the separation of powers?  The perspective of the separation of powers and the European Commission of Human Rights Act 1998 that in one part of Britain (Guernsey) there was such a lack of separation of powers that the whole situation mounted to a violation of the Human Rights Act which ensures everybody is entitled to a fair and public hearing by a independent and totally impartial Judiciary System. The Lord Chancellors who is a part of the Judicial Executive and the Legislative will claim that they may or may not have separation of powers depending on the context, they will never deny that Judges are fully independent.
Security of Tenure Act - Act of Settlement (1701).  This is known as job security and was first given to Judges in 1701.  Its means a Judge can and will only be dismissed by the Monarch following after a vote from both Houses i.e House of Commons and House of Lords.  Senior Judges hold a force during good behaviour, both these were brought in to show it preserves the separation of powers by fully ensuring that all Judges cannot be dismissed because they gave a judgement in which the Government disagreed with.  
Looking at the rule of law it explains the legitimacy of the law.  It is states that all citizens should be treated equally. The strength and weakness of the rule of law can change over a period of time and also within any given state.  Just because a country tends to the rule of law does not mean it cannot be enforced through the legislative. The law should not be applied retrospectively and that there is a clear system for making laws, amending and repelling laws system should be followed.  All laws must also be consistent to allow the public to follow. 
Evie Dicey Theorist had several principles in regard to the rule of law.  One suggests it is the rule of law not rule of man, law should govern society and that nobody is above the law, even Government is subject to the law.  Another of Evie Dicey principles was that the unwritten constitution here within the United Kingdom could be said to be pervaded by the rule of law because rights to personal liberty, or public meeting resulted from Judicial decisions, because under many foreign constitutions such rights flowed from a written constitution i.e USA, here in the UK we have a unwritten constitution.
To uphold checks and balance within our legal system there are many laws put in place such as the Constitutional Reform Act 2005 part four – the way in which Judges are appointed, security of tenure – Act of Settlement 1701 - Senior Courts Act 1981 and also the Crime and Court Act 2013 - a more modern way of an effective criminal justice system.

Throughout this essay there is argument and evidence to prove what a judicial independent constitutes and the reasons behind why it is important today.  There is information of  the rule of law and what this involves and the theorists around this. The separation of powers and argument to believe that there was once a clear lack of separation but that has now been corrected to a certain extent and the reasons behind why we have them and why it is important.  Also the reasons in which certain Laws and Acts have been brought in to place protect the Judicial systems and branches of State and the potential overlaps that may often occur without intention within the system. There is also clear knowledge around security of tenure to protect our Judges. Constitutional Reform Act 2005 and why this is fully appropriate today. All this evidence and knowledge put together supports the reasons why the judiciary should be  independent and why it is important to society today. 
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