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Diversity includes acknowledging and valuing individuals’ differences through inclusion, despite age, race, gender, disability, religion, or ethnicity (Hunter, 2015). In the English Judiciary, the concept of diversity is growing. Contradictory to this statement within the legal profession, is the absence of judicial diversity (Hunter, 2015). The absence of judicial diversity is common, largely within the senior courts. Among the judges of the Supreme Court, important decisions are rendered that impact the constitution and the lives of ordinary people.  In England and Wales, the constitutions of Supreme Court judges have historically been contested.  With the decisions or judgements of Supreme Court judges (ratio decidendi) consciously determining how law should be applied in the future; it is sometimes argued that diversity in the judiciary is of little importance since judges are experts in making sound decisions.  

With specific reference to Supreme Court Justices, the current paper argues against this perspective to claim that the need for diversity is of more significance, especially in the Supreme Court. By analysing the legal opinions, remarks, and arguments put forth by scholars, practitioners, and case laws, this paper offers a new perspective on the need for more diversity in the Supreme Court.  

The UK Supreme Court holds immense power. It is the highest point of law of public importance arising from civil cases across the UK as well as the criminal cases from England and Wales, Scotland, and Northern Ireland (The Supreme Court, 2020). Comparative studies indicate that gender, race, and ethnicity are equally important aspects in appointment processes (Ashdown, 2015). In comparison with other national Supreme Courts, the UK counterpart ranks at a lower level because the majority of white male justices were appointed by invitation and patronage (Murphy, 2020). Diversification is one of the ways the UK seeks to achieve balance and professionalism within the legal system. 

Ethnicity and gender have significantly impacted how decisions are made within the United Kingdom’s Supreme Court. The Supreme Court, as decision makers are aware of the need to implement diversity across the judiciary. In 2006, the UK’s judicial appointment system changed from “shoulder taps” and “secret sounding” to a more transparent merit system (The Supreme Court, 2020). Following the introduction of the Crime and Courts Act in 2013, judicial diversity grew. The implementation of the Act prioritised catering for the underrepresented groups in the judicial roles and to ultimately create a respectful and inclusive working environment for the justices. Diversity on the Supreme Court is becoming more prevalent, but it remains apparent that ethnicity and gender are still two of the most pressing challenges. 

As currently constituted, the UK Supreme Court has twelve white Justices appointed as per the Constitution Reform Act 2005. Regarding gender distribution, only two of the twelve judges are female. Although ethnic diversity must be neutralised, there is also the important question of whether more diversity on the bench is desirable. In particular, the question highlights the need to analyse whether the increase in diversification makes a difference in the decision-making process in the UK’s Supreme Court. Law is a progressive force, and constitutional guarantees and legislation changes allow underrepresented groups to claim their rights through Judicial institutions (Hovenkamp, 2015). Therefore, diversity in the judicial system is of great importance. Research has established that diversity on the Supreme Court’s bench impacts how the justices make a difference in the practical bench deliberations. 

As a result of the historical prevalence of local factors in the capacity of underrepresented groups to engage with the legal system, the transition to a more diverse bench facilitates a significant increase in the use of the court system and further solidifies the existing relationship between the bench and the litigants. Women, in particular, benefit from a more rational decision-making process when using this putative approach (Junqueira, 2003). For instance, women tend to show empathy for their female litigants and witnesses, particularly in criminal proceedings, resulting in a positive judicial experience for them. (Schultz, 2000; Hale, 2005).

The argument put forward that suggests diversity in the Supreme Court bench is of little significance also denounces the fact that the identity of a judge will affect the legal outcome in some of the cases ruled. Racial and ethnic identities of individual judges can influence the opinions they have about particular cases because of the effects substantial segregation has on racial and ethnic backgrounds. (West, 2018). This is a critical aspect that emphasises the need for judges with legal expertise to make good judgments. Hence, diversity of the bench in the Supreme Court is particularly important because it ensures natural impartiality in cases and contributes to public confidence in their rulings since a homogenous bench would tend to take similar approaches to cases. A diverse bench demonstrates a shift from the racially and predominantly male justice bench to one that is more representative.
Arguably, diversity adds more value to the Supreme Court. According to the Supreme Court Judge, Elena Kagan, individuals assess institutions through personalised lenses.  Individualised lenses may lead the public to believe their values are similar to those of another Judge when they share the same outlook or experiences (Hunter, 2015). 

The lack of diversity in the judiciary naturally represents underrepresented groups such as women, minority religions, ethnic minorities, or the fast-growing LGBT community, which denies the judiciary proper representation, value, and credibility. Members of these groups and the public are at large, attach credibility to the decision-makers background and characteristics. Members of the public may feel that judges are prejudiced towards them and make decisions based on their own biases because they are not able to identify with the group they belong to. Therefore, the validity of the Supreme Court among these groups is relatively weakened. For example, the fact that there is only two women out of the twelve Supreme Court judges encourages public perception of injustice and sexual bias against women. 

Diversity in the Judiciary encompasses more than just different ethnicities and genders.
Diversity on the Supreme Court bench has a symbolic sense; and the consequent arguments raised in this line of thought express the important role of diversity in judiciary matters (Hunter, 2015). First, the presence of diverse judges in the Supreme Court increases democratic legitimacy of the court, because a balanced bench including representatives of marginalised groups implies a wider society representation (Malleson, 2003). Regarding gender, equal representation of men and women reflects balanced proportions both at general population level and at graduate level (Hunter, 2015). Moreover, the presence of diverse justices on the Supreme Court bench also signals equal opportunities for every underrepresented group in the judicial deliberations. This realistically exemplifies the fair, meritocratic, and non-discriminatory nature of the present judicial appointment process guiding the appointment of the Supreme Court judges.

In addition, the need for a diversified bench, anchors the benefits of different moral reasoning. For instance, Caro Gilligan theorise that woman judge in a feminine and ethic of care tone as opposed to masculine codes of justice. In this case, a feminine voice would tend to preserve social relationships often broken by the predominant masculine ethics of justice (Auerbach et al., 1985). 

The role of diversity in the Supreme Court bench is routinely overlooked as it is often viewed as a legislative body for politics. At present, the UK have held judicial diversity as a low political priority. In favour of the need for the immediate implementation of diversity within the judiciary is relative to the Supreme Courts bench. A carefully diversified Supreme Court bench would add more credibility to the UK’s Supreme Court because the judicial reasoning in a diversified set is more open and vigorous. Similarly, diversity in the Supreme Court benches would put forth the judiciary in a better position to decide cases of public interest marked by dissenting public opinions, since a diverse bench is well positioned to formulate a comprehensive ruling after grappling with a full range of potential resolutions. In addition, having homogenous Supreme Court justices leaves the bench open to greater challenges.  For example, ethnicity and gender could interfere with judge’s rulings. Although judicial homogeneity explains why attempts to achieve diversity have fallen short, it also points to the essential significance of constituting a diverse Supreme Court bench. This is an area where that the court has really failed considering the present set of all white Supreme Court justices. Typically, a black justice is not disposed to rule differently from a white jury in a given case; however, the beneficial effects of judicial diversity aggregate and are developed through judges' connections with one another and the public over time.





Another argument put forward for the importance of diversity within the judiciary is relative to the concept that diversity in the judiciary would prove favourable because the diversity would bring independence to the United Kingdom. Independence may be achieved because diversity within the Supreme Court Justices is a key factor in ensuring there is no discrimination against gender, ethnicity, disability, and religion and decreases the likelihood of infringements of the rights of citizens. Ensuring, the United Kingdom, as a democratic state, is operating smoothly. If the Supreme Court implemented diversity into the judiciary, this could eliminate injustice (Hovenkamp, 2015). 
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