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[bookmark: _Toc532349320]Summary of Topic

This dissertation will be exploring the laws of copyright and how they have been affected over the years.  I will specifically be looking at the expiration of Disney’s right to Mickey Mouse and the outcome of this in the near future. I will be looking at the timeline of copyright and the journey of Mickey Mouse to date and will attempt to discover whether there is a hidden link with each other. I will then conclude; by considering if the is time coming for Disney to accept, they will no longer have rights to Mickey, or if the laws will be extended yet again to protect their rights over the famous mouse.

[bookmark: _Toc532349321]Introduction

To enable this question being answered, there must be a clear understanding of the laws of copyright. One must take into consideration all of the different factors that make up copyright law. This will be looked at in more detail in the first chapter. I will define what copyright is and what it covers; the right over one’s intellectual property. There is a basic copyright law that covers the globe, however there are many differences in each country within the law and there tends to be a common mis-understanding over what can and cannot be done because the laws change so frequently. Jessica Bancroft, Digital Communications Executive of DACS explains the main difference between the UK and US law “The wording of the legislation differs, as does the judicial interpretation and the practical application” (DACS.ORG 2015).

There have been numerous changes within the copyright laws over the years, from the original 14 years copyright enacted in 1790 to the most recent act of the life of the author plus seventy years after death. Steve Schlackman, photographer and Patent Attorney writes about Mickey Mouse and his possible effects on the recent extensions (from the 1909 copyright scheme, to the 1976 copyright act to the most recent Sonny Bono act of 1998) “Today Copyright duration can last over a century in some cases.  Why such a drastic change?  Some say it is all due to a cute little mouse named Mickey.” (Schlackman 2014). This suggests that there may be a link between the recent and frequent extensions in copyright law. An article published by The Washington Post titled “15 Years Ago, Congress Kept Mickey Mouse Out of The Public Domain. Will They Do It Again?” (Timothy B Lee 2013) also suggests that Disney may be a factor for the changes. 

This lays down the foundations of this study and going forward I will be exploring what Mickey Mouse means to Disney and what lengths they will go to keep sole rights to him, and ultimately what the chances are of the unthinkable, Mickey entering the Public Domain in 2024. As Stephen Carlisle explains, writing from the NOVA South-eastern University “Mickey Mouse, having first appeared in 1928 will scamper into the public domain on January 1, 2024, less than 10 years from now.” (copyright.nova.edu, 2014). This will be explored in more detail and how the facts of copyright law will affect this. I will then look into the other characters that have entered the public domain and what was done to try and save them if anything at all. 

Chapter two will discover the depths of who Disney are and where they come from. Exploring who Disney are is imperative to understanding how important Mickey Mouse is to them. Marc Elliot the author of Walt Disney: Hollywood’s Dark Prince writes about the creator of Mickey Mouse, Walt Disney. 

“Taking one of his own sketches of Oswald, Iwerks, with a few swipes of a pen, changed the ears and rounded the eyes, and in doing so turned him into Mickey. Walt grinned when he realised just how easy it was going to simply steal Oswald back.” (Marc Eliot 1994: 36)

I will continue to question the real reason of the importance of Mickey as the above suggests he was a revenge plot after a popular character made by Walt called Oswald the rabbit was stolen from him. Or was the famous story of mickey being made on the train home from Hollywood the real story?

The outcome of these arguments will identify the core Mickey Mouse’s birth and why Disney have fought so hard to keep him under their protection.

Chapter 3 will inquire into the social and ethical impacts if the copyright legislations are yet to be extended one again. I will analyse the thoughts of other artists whom want to develop existing works and wish to have the opportunity to use Mickey for themselves. The opposing argument of morality will also be delved into.



 
[bookmark: _Toc532349322]Chapter 1: Is Mickey a factor of change in copyright laws?
Copyright laws protect your intellectual property. Your intellectual property is something unique that you have physically created. As explained on the gov.uk website 

“Intellectual property is something unique that you physically create. An idea alone is 
not intellectual property. For example, an idea for a book doesn’t count, but the words you’ve written do.” (Intellectual Property GOV.UK)

This can be art work, music, animation, literature, anything that you have created. Copyright allows you to protect your work from others using it without your permission as explained, “Copyright is a set of ‘exclusive’ rights, giving creators the right to control the use of their work and the ability to earn from it.” (Copyrightuser.org) This meant that if somebody was to copy a piece of intellectual property protected under the copyright law, it would be infringement and royalties can be paid out in court, should the owner of the copyright wished to sue the third party for it.

Findings have shown that there are similarities in the timeline of copyright changes and the copyright expiration dates for Disney’s Mickey Mouse. As explained “Under the 1909 Copyright scheme, the Mickey Mouse character had copyright protection for 56 years (with the renewal), expiring in 1984” (Shlackman 2014) however, it has been found that just eight years before the expiry date, congress decided to have a major overhaul of the copyright laws. Its states in The Washington Post, 2013,

“1976, Congress overhauled the copyright system. Instead of fixed terms with a maximum of 56 years of protection, individual authors were granted protection for their life plus an additional 50 years” (Timothy B Lee 2013)

The Article then goes on to explain for “For works authored by corporations—Hollywood blockbusters, for example—copyright terms were extended to 75 years.” (Timothy B Lee 2013) Mickey Mouse’s copyright was then prolonged to the year of two thousand and three as he fell under the ‘works authored by corporations’ before 1976. It was then in 1998, just 5 years before Mickey Mouse was to enter the Public Domain that Congress, yet again made changes to the law and the Sonny Bono Copyright Extension Term Act 1998 was enforced. 
[image: ]
It becomes clear that Disney may be a factor of the extensions due to the perfect timing of each change in the law parallel with the copyright terms coming to an end for Mickey Mouse. Below is a 
Figure 1: Timeline chart (Schlackman 2014)
chart that comes from the article Schlackman wrote in 2014. It shows the dates of both of these factors together. Showing the similarities between them. As you can see the dates all line up very closely with each other.

It states in the Association of Research Libraries (ARL), Washington, that in 1909 there was a revision of the US copyright Act. The Act was extended to allow composers to have enough time to make enough money from their work, as stated “The main object to be desired in expanding copyright protection accorded to music has been to give the composer an adequate return for the value of his composition…”. (ARL) The 1909 Act is what originally covered Walt Disney’s copyright over Mickey Mouse. 

However, as mentioned before-hand eight years before Mickey’s first copyright expiry the 1976 Act came into force, and it states that there were two primary reasons for the new overhaul on the Act. First of all, “technological developments and their impact on what might be copyrighted, how works might be copied, and what constituted an infringement needed to be addressed” (ARL) This is a reliable factor as to why the Copyright Act had been looked over. At that time the first prototype of the internet had been invented and technology at that time was rapidly improving as explained “The first workable prototype of the Internet came in the late 1960s with the creation of ARPANET, or the Advanced Research Projects Agency Network.” (Evan Andrews, writing for History.com in 2013) Andrews then continues to explain that in the 1970’s technology and the internet was vastly being improved. This would definitely explain why the congress would want to take a look over their legislation for copyright as congress would need to keep up with the advancing world, but is this the only reason as to why they decided to go ahead with the overhaul? 

In the article timeline written by the researchers working for the ARL it states the second main reason for the legislation changes was to bring the US to the same level as the rest of the world.

The US had signed up to the International Copyright law practices, signing into an international Union. This union is called the Berne’s Convention. A Union of countries that have agreed to basic rules and regulations for copyright law. “The countries of the Union, being equally animated by the desire to protect, in as effective and uniform a manner as possible, the rights of authors in their literary and artistic works…” a brief explanation from the Latest text of Berne Convention). This is also a major contributing factor to why the US copyright laws may have changed.

Although two main reasons are viable, it cannot be ignored that the timescales of the copyright extensions in 1976 and in 1998 are parallel to the expiry dates of Disney’s copyright over mickey. 

“The copyright duration was limited to 14 years. Today, copyrights can last over 100 years. That’s a huge change, and there are an overwhelming number of copyright experts that will tell you that it is all because of a mouse.” (Josh H Escovedo 2016)

Escovedo practices in Intellectual law and explains that many copyright experts believe that Disney is the reason for the changes in copyright law. However, although there are many people that believe Mickey may be the reason for the prolonged copyright laws there is no evidence that this is the case. 

“No one can, of course, say with certainty whether or to what degree lobbying by the Walt Disney Company drove those copyright term extensions, which fortuitously or not saved the (supposed) copyright in Steamboat Willie from falling into the public domain” (Tom W Bell 2009)

Tom W Bell teaches as a professor at the Chapman University of Law in California and specialises in Intellectual Property. He states as above that nobody could know for certain whether Disney pushed for the changes to prolong the copyright on Mickey although it seems likely they were an influencing factor due to the parallel timelines of Mickey’s expiry dates and the copyright act changes being only a few years apart the past couple of times.

The ultimate question is, will this happen again. At present, it is five years away from the looming expiry date for the copyright on Mickey, the same number of years before the Sonny Bono Act was made in 1998. 



Chapter 2: Will Mickeys birth boost Disney to prolong copyright yet again?
In order to answer the question of the possibility of Disney losing the rights over Mickey Mouse, one must delve into the history of the famous character Mickey and understand where he came from.

It is said that mickey mouse was born on a train ride home to Hollywood, and it was Walt Disney that created him.

“On the train back to Hollywood, Walt hit upon the notion of creating a new cartoon character inspired by a real mouse that used to live in his old Kansas City office during the Laugh’O’Gram days” (Walt Disney: The dark prince of Hollywood: 36)

Marc Eliot, the author of Walt Disney: The dark prince of Hollywood, talks about the story that Disney used to tell the nation of how Mickey was born. It all started in 1928 when Walt Disney suffered the loss of ‘Oswald the Rabbit’ to Charles Mintz. 

Marc Eliot explains the beginning of the near end for Walt Disney when an East Coast Film Distributer called Margaret Winkler came across his Alice in Cartoon Land shorts. Walt had signed a contract that would give him some work creating these shorts for Winkler also signing “the rights to everything Walt produced while the contract was in effect” (David W Brown 2016). This meant that the newly successful ‘Oswald the rabbit’ belonged to Winkler, un beknown to Walt until his brother Roy confirmed this was the truth (Walt Disney: The dark prince of Hollywood: 34). This meant that Walt had to come up with a new character to save his studio quickly. Thus, Mickey Mouse was born.

The creation of Mickey Mouse saved Disney Studios from the end. This factor on its own is a major reason as to why Disney would want to keep all rights over Mickey Mouse as he was the start of a globally successful company. However, there may be a deeper root of how important mickey Mouse really is to the company. It has come to light that the story of the Hollywood train journey where mickey was first created may not be the case at all. Was mickey born out of revenge rather than a memory of an old mouse friend Walt had? 
[image: ]
Ub Iwerks, a close personal friend to Walt and talented cartoonist worked alongside Walt during these difficult times. It states that “taking one of his own sketches of Oswald, Iwerks, with a few swipes of a pen, changed the ears and rounded the eyes, and in doing so turned him into Mickey.” (Walt Disney: The dark prince of Hollywood: 36) 
 Figure 2: (Walt Disney: The dark prince of Hollywood: 74+4) 

It seems that although Walt had the fame and the credit, it was Iwerks that had the talent of bringing these characters to life. This brings the important factor of how important Mickey actually is to Disney Corporation as it is today. Did Walt just steal back Oswald from Mintz? “Walt Grinned when he realised just how easy it was going to be to simply steal Oswald back” Not only did Walt and Ub save their studio, but they took back what first belonged to them in a way that you’d never think could be done. 

“One thing we’re sure of is that Iwerks was almost completely responsible for the art and design of Mickey in the shorts he animated—and that he had drawn Oswald, the character Mickey is almost a blatant copy of” (Colton 2018)

This strengthens the story that Ub created Mickey from the Oswald character. As it also states that Oswald was created by Ub too, indicating that Mickey would have been drawn by the same person. It would be highly unlikely for Walt to come up with an almost identical character on a train ride home to Hollywood. Although not proven, it helps to indicate that the latter story may be more reliable as Walt was also known for changes his stories as and when it suited.

There are two compelling and very believable stories in how Mickey could be made. The first, from love and memories of Walt’s early days in the industry and the second from which Ub’s son later confirmed what really happened as stated in. Either of these stories could be the driving force for keeping the rights over Mickey today.

Once Mickey Mouse was created, there were many mini shorts that were made, but Walt wasn’t interested in the small films. He strived for better quality as stated by Alan Bryman the author of Disney and his worlds. 
“… after some difficulty getting it shown, managed to secure a position on the bill of the Colony Theatre, New York, on 18 November 1928. The cartoon was a sensational success and many distributors vied for a contract” (Disney and his worlds: 7)

The mouse that saved the studio became a huge success and was the beginning of what Disney is today. This brings back the point of how important Mickey is to Disney. History makes you what you are today and the way in which this mouse not only saved the corporation, but in a sense became the symbol of the company today.

It is already known that the copyright on Mickey Mouse is due to end 1st of January 2024, but what lengths will Disney go to keep their mascot? There have not yet been any public discussions on whether Disney has started any talks with congress over the current copyright terms, however, after holding onto mickey for 90 years so far, they won’t let him go without a fight. Trademarking if not copyright comes to mind.

 “A trademark is generally a word, phrase, symbol, or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others.”  (United States Patent and Trademark Office (USPTO))

The USPTO leaflet on trademarking and patents advises that copyrights and trademarks are not the same. They protect different types on Intellectual Property (IP). A trademark will usually protect a brand name or logos used on goods and services whereas a copyright as it is now known, protects an original artistic, literary work or an original idea that has taken a physical form. The question is, if Disney are unable to expand the term on their right over mickey, would they still be able to protect him with a trademark?

An example of a similar story is as follows:

“Artists, Writers, Musicians, Merchants and Manufacturers--anyone desiring to use the TARZAN name and mark, are URGED to contact the company directly before proceeding. Trademarks, unlike copyrights, are forever and those who use the TARZAN name and mark without permission or license from Edgar Rice Burroughs, Inc. may find themselves facing legal action.” (ERBlist.com)

TARZAN is one of the most famous cases of trademarking a fictional character, keeping it from the public domain. This was first recognised when Edgar Rice Boroughs Inc (ERB) went ahead to sue Dynamite Entertainment as explained by Zachary Knight in 2012. He goes on to explain that Dynamite based a series of comic books on the early Tarzan books that had already entered the public domain. As they had already entered the public domain ERB would have no grounds to sue on copyright, but trademark instead to block them. 

“If people could just make comics and other derivative works based on its characters, then licensing deals, like the ones it made with Disney and Dark Horse Comics, would not be necessary” (Zachary Knight 2012)

It seems that ERB Inc knew what would be coming when the copyright on their work expired and they didn’t want anything entering into the public domain. Although the early books had fallen, their films hadn’t, and they wanted to protect this. This seems like a very likely approach for Disney when it comes to Mickey Mouse’s expiry date in the coming years.

The USPTO lay down some examples of refusal of registration. 

“including but not limited to the mark being: a surname; geographically descriptive of the origin of the goods/ services; disparaging or offensive; a foreign term that translates to a descriptive or generic term; an individual’s name or likeness; the title of a single book and/or movie; and matter that is used in a purely ornamental manner.” (USPTO)

It is interesting to see that a generic term (Mouse) or individuals name (Mickey) may not be accepted under trademark registration, however it is widely known that the very famous Kylie Jenner controversially trademarked her name to cosmetic ranges. “Jenner, who first shot to fame in the US reality TV show Keeping Up with the Kardashians, has been trying to trademark the name Kylie in the US.” (BBC NEWS 2017) Kylie Jenner failed on many occasions to trademark her name in the US as Kylie Minogue already had many trademarks.

“Minogue owns "KYLIE" and other similar trademarks in perfumes and toiletries, music and sound recordings, live entertainment, jewellery, dolls and toys, and printed matter such as magazines and books.” (BBC NEWS 2017)

It states on the BBC NEWS article that both Kylies must have come to a settlement as Minogue withdrew her objection for Jenner to apply for a trademark. Jenner then Trademarked her name for cosmetics ranges only.

“According a precedent set in a 1979 court case, a trademark can protect a character in the public domain as long as that character has obtained what is called “secondary meaning.”  (Zachary Sprockett 2016) Sprockett continues to explain that this means the character and the company would have to be inseparable to be able to have the chance of a trademark law. “Copyright lawyer Stephen Carlisle contends that Mickey Mouse would meet this qualification with flying colours” (Sprockett 2016)

Disney has made mickey mouse the centre of attention since day one, even hiding him in Disney produced films. Almost as if they had been planning for the inevitable to make sure they will get the protection that they need to keep Mickey from entering into the public domain.

Although it states in the USPTO that names can’t be trademarked there are evidently exceptions that can be ruled in court. Thus, it would be impossible to tell whether Mickey Mouse would stand a chance, however, he is an iconic symbol to the Disney Corporation meaning there may be a lengthy application in the process.

Chapter 3: The social impacts of Disney entering the public domain will be extraordinary
Whichever way anybody looks at it there will be a huge controversy within society when action is taken over Mickey Mouse, whether he enters the public domain or not. 

At present it seems there have been no discussions on changing or prolonging the copyright act protecting Mickey “Steamboat Willie is set to enter the public domain in 2024, and unlike in previous years, there have been no moves from Congress to stop that from happening.” (Michele Debczak 2018) Michele goes on to talk about the mass power the web can have. In 2012 the ‘Stop Online Piracy Act (SOPA)’ sparked mass outrage and controversy across the internet. Shunning it as the bill would allow one to send a letter accusing a web page of infringement and that we page could be black listed from the internet without even appearing in court. 

“Perhaps the most galling thing about SOPA in its original construction is that it let IP owners take these actions without a single court appearance or judicial sign-off. All it required was a single letter claiming a "good faith belief" that the target site has infringed on its content” (Brian Barrett 2012).

Due to the mass protests regarding the SOPA bill, “lawmakers are now hesitant to change any existing copyright protections, including those set to expire on January 1, 2019.” (Michele Debczak 2018). As many sources narrow down to the possibility that there will not be a change in copyright law, it seems that Disney will have no choice but to leave the Copyright on Mickey run out. This would have a huge impact on the public domain and will also have a massive impact in Disney themselves. 

Laura Woods, writer specialising in personal finance, higher educations, legal matters and marketing explores the financial progress of Disney “More than just a cartoon character, Mickey Mouse is a powerhouse franchise that never goes out of style. As of May 2017, the Walt Disney Co. boasts a net worth of $178 billion” (Laura Woods 2017) Laura goes on to say that in 2016 alone the company generated $55.6 billion. Although these figures are not down to mickey alone, but the whole company; children go to the theme parks and buy the merchandise because of Mickey Mouse. Mickey Mouse has become the icon of Disney. 

“He has spawned social clubs, theme parks, and every piece of merchandise imaginable. He has a worldwide brand awareness of 97% -- higher than Santa Claus. For his efforts, Forbes has dubbed him the world’s “richest fictional billionaire,” placing his estimated worth to Disney at $5.8 billion per year.” (Zachary Crockett 2016)

The financial figures are guaranteed to change if Mickey was to enter into the public domain as anybody would be able to create merchandise and films for a fraction of the price that Disney sells them for. 

To have a worldwide brand awareness of 97% shows just how influential the little mouse is and as stated, he is more well-known than Santa Claus. From saving a small studio that had no money to rising up in the ranks and becoming the world’s most known and loved character Mickey Mouse, should he go into the public domain would be a great loss to Disney. Not just financially but emotionally too. Disney would be losing the rights to their mascot and the symbol of the company. To see him go into the public domain where he will be used and changed for the publics personal benefit would be traumatic.

This would also bring us onto the ethics of Mickey going into the public domain. He has been with Disney for nearly 100 years, fought through two copyright extensions and is known as a part of Disney. The heart of the company. Ethically would it be right to use him for the publics benefit when his home has been with Disney for so many years?

“For Disney, Mickey Mouse is not just a huge money maker, but the company’s most coveted piece of intellectual property. Mickey is Disney, and Disney is Mickey: the two are simply one and the same, and nothing is more important to Disney than his well-being” (Zachary Crockett 2016)

There would be a huge impact either way. In an article that Timothy B Lee writes, it is briefly explained the social impacts if Disney is to retain the copyright over Mickey Mouse 

“Critics pointed out that extending copyright terms retroactively would not benefit the public. After all, William Faulkner, George Gershwin and Walt Disney had died decades earlier. Granting longer copyright terms for their works could not cause them to produce any more masterpieces.” (Timothy B Lee 2013)

This suggests that the public may feel anger if longer copyright terms are granted on Mickey as the public will not be given the opportunity to use the work to develop and create their own. The purpose of the public domain is to allow the arts to develop into something new and allow other artists to make their own works to make money from. 

“There’s no evidence suggesting that a longer term is going to produce any more art, literature,” Sprigman said. “The only reason to extend the term is to give private benefits to companies like Disney or Time Warner that have valuable properties like Mickey Mouse or famous films.” (Timothy B Lee 2013 quotes Chris Sprigman, a legal scholar at New York University) 

Here we have an expert in copyright and IP and he portrays the negatives of these large companies having the rights over valuable works for so long. James Boyle, a law teacher says that “We are the first generation to deny our own culture to ourselves” (James Boyle 2009) suggesting that the new copyright acts are not allowing us to develop on artwork as we used to decades ago. 

Mickey Mouse not only has a colossal influence financially but emotionally for children who grow up with him. For nearly a 100 years, children and families have been enjoying Mickey Mouse and at some point, have been involved with him. If he was to enter the public domain, one would expect him to slowly lose his character and disappear. With Disney losing sole rights, they would not be able to retain him and keep him unique. If the public were to start using him and selling him, he would soon be lost in a sea of adapted versions of himself.

“Almost everyone would agree that Mickey Mouse is probably the world’s most famous cartoon character. Surpassing generations, the global icon has continuously inspired kids, and even the young-at-heart through various means and programs that carry messages that never fail to hit home.” (Rosalinda L Orosa 2013)

Whether Disney has to wave goodbye to Mickey or not, it wouldn’t go un noticed and would definitely have a huge impact not only to Disney, but to the world who had grown up with him and watched him grow to the mouse he is today.




Conclusion
“Mickey is Disney, and vice versa. As troubled as I am by the prospect of Disney using trademark principles to effectively get eternal copyright protection for Mickey, I cannot fault the logic of the legal theory” (Stephen Carlisle 2014) 

It has become apparent from my findings; just how huge Mickey mouse really is. He originated with Walt Disney himself and saved Disney Studios from an unthinkable end. Whether the root of mickey mouse was from revenge stealing Oswald back or made on train ride home to Hollywood he has changed the lives of many and influenced the world.

From my findings It has come to light that it is very likely that the copyright over Mickey Mouse will expire, but it’s almost inevitable that Disney will file for a trademark over the famous mouse Although he has a first name and generic word within his name, it is apparent that he has become the world’s biggest symbol and represents Disney for who they are and where they come from. It is highly unlikely that Mickey Mouse will be left unprotected, even if his copyright does run out.
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