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This essay will discuss how non-fatal offences against the person are no longer fit for purpose and why they are in desperate need of reform. Offences against the Persons Act 1861 consist of 3 main non fatals that many people know, these are Section 47, Section 20 and Section 18. In common Law and Section 39 of the Criminal Justice Act 1988 we also have Assault and Battery. 
Assault is an act which makes the victim apprehend that immediate and unlawful force is about to be used against them. Battery is intending or being reckless as to the application of unlawful force which was defined in Collins v Wilcock 1984 (Collins v Willcock 1984 AL's LAW, 2013). Section 47 of the Offences Against the Person Act 1861 provides that it is an offence to commit any assault occasioning to actual bodily harm (ABH) (Offences against the Person, incorporating the Charging Standard The Crown Prosecution Service, 2017).Section 20 of the Offences Against the Person Act 1861 is unlawful and malicious wounding or inflicting Gross Bodily Harm (GBH) without intent. Section 18 of the Offences Against the Person Act 1861 is Unlawful and malicious wounding or causing Gross Bodily Harm with intent to cause gross bodily harm.





The law is over 150 years old, since then our society has evolved in a myriad of ways. However, the statute is still being used to prosecute people for crimes they did that just don’t reach the definition of murder. 
A Law Commission Report published in 1993 described the Offences Against the Person Act 1861 and law of common assault as inefficient as a vehicle for controlling violence where it was stated that ‘many aspects of the law are still obscure and its application erratic’. It is routinely criticised as being irrational, outdated, chaotic, unclear and unjust.
Many have argued that the act is in need of desperate reform with many reasons behind it. There has been an attempt of reform for around 40 years to no avail, this is illustrated by the fact that a significant number of offences created under the offences against the persons act have already been revoked by subsequent legislation providing that most of it is unenforceable. The main cause for concern is the provisions which are still in force. It has been majorly argued that the current law in this area is obsolete and in need of modernisation.
“This need for modernisation can be divided over three levels: (i) in terms of the terminology adopted; and (ii) in terms of trimming unnecessary or obsolete offences, and (iii) in terms of reform to the ladder of core offences against the person.” (Demetriou, 2016)




The Act wording is also misleading for many people reading it. For example; Using the word force is misleading as any unlawful physical contact can amount to a battery; there is no need to prove any harm or pain, and a mere touch can be sufficient as proven in the case Faulkner v Talbot.  Lord Lane CJ defined unlawful physical force as “any intentional [or reckless] touching of another person without the consent of that person and without lawful excuse. It need not necessarily be hostile, rude, or aggressive.” (Battery, n.d.)
The act also does not address many injuries that are now seen as crucially important in our society like psychological injuries, it’s held that actual bodily harm is capable of including psychiatric injury, but it did not include mere emotions, nor did it include, as such, states of mind that were not themselves evidence of some identifiable clinical condition. This is addressed in the case of Constanza 1997 where it is stated that “Whether words alone could constitute an assault and the temporal element of fear of immediate violence.” (R v Constanza - 1997, 2013)
As the Offences against the person act 1861 is such an old piece of legislation it’s very difficult to understand. Many people that do not have a law background will not be able to understand what the statute is trying to say, as the word and phrases used throughout can only really be understood by a lawyer or someone who has a wide knowledge on vocabulary. The case R v Chan-Fook talks about how actual bodily harm can be defined in a judicial definition, Hobhouse LJ said in the case that the word ‘actual’ indicates that the injury should “not be so trivial as to be insignificant”(R v Chan-Fook, 2013). Many will be confused as to why the word ‘actual’ is in the centre of attention for this case. R v Chan-Fook states that a victim cannot just be scared of what can occur so Section 47 can happen. 
Which many would see as bad as getting scared of potential death or harm can cause a lot of trauma to the victim leaving them with anxiety and/or depression.
The offences against the person act 1861 also has a very unclear hierarchy this is shown by Eugencios talking about the offences under section 20 and 47. Both of these offences have the same mens rea and a maximum penalty of five years even though section 20 is a more serious statutory offence and requires no proof of assault or battery. It is very clear that these offences are not logically classified. 
Law commission 2015 stated that there can be charging difficulties where the available offences overlap. Many cases involving minor injuries could be charged either as assault or battery or as ABH. A charge of ABH is legally correct, but could be unreasonable to the seriousness of the defendant’s conduct. In addition to the high sentencing powers for ABH, defendants have the option to elect a jury trial in the Crown Court even though the conduct may have resulted in injury that is unlikely to be punished by a sentence of imprisonment. (Reform of Offences Against the Person, 2015). The law commission in 2015 also talked about the correspondence principle they stated that the main injury offences should follow the “correspondence principle”, in which they meant that the harm required for the offence to have intention or foreseen matches the harm done to the victim. For example, for an offence of “recklessly causing serious injury”, it should be a requirement that the defendant foresaw a risk of serious injury.” (Reform of Offences Against the Person, 2015)
The terminology in the offences against the person act 1861 and in the criminal justice act 1988 are classified to be very outdated and should be updated. For example, many people get confused between what assault actually is. If an attack occurred and the news covered it, they would state that someone has been assaulted but when in actual fact it was the basic intent crime of battery. As assault doesn’t involve touching whilst battery does. When things like these get reported in the news or in articles it confuses people in society and into thinking that one offence has happened when it’s actually a different one. So, in this case it can be stated that new media is confusing people and no one is correcting them. This can also be said about the word maliciously; The word maliciously is used in both Section 20 and Section 18, but not defined in The Offences against the person act 1861. Maliciously been interpreted to mean recklessly which was defined in the case R v Cunningham (1957) this is clearly a more developed explanation of its ordinary modern meaning which simply means “in a way that is intended to cause harm, upset, or damage.” (Maliciously, 2021). Under S20, however maliciously is used to infer the mens rea, under S18 it is unnecessary as mens rea is defined as with intent. (Bits of law, Criminal, Offences Against the Person Non-Fatal Offences: Evaluation & Reform, 2011)






What is meant by serious harm? In the judicial definition grievous bodily harm is defined as meaning “serious harm”. This is stated in the case R v Saunders 1985, but what does serious harm actually mean? This is what many people can be confused about due to the fact that there is no proper definition of what serious harm can look like.
The legislation offence against the person act 1861 states that “Not providing apprentices or servants with food, &c. Whereby life is endangered” we live in a different society now that doesn’t have servants so this section is irrelevant in British Law. This also continues in the section where abortion is spoken about, in British law now abortion is legal and doesn’t have to be included in a non-fatal!!!!!
 “There are also economic arguments for reform, making elements of an offence clearer and more succinct could bring many cases in the Crown Court down to the cheaper Magistrates’ Court. Reform would increase cost and time efficiency.” (Eugenicos, 2017) Even the more ‘sensible’ crimes are considered to be lacking clarity. Much is made of the distinction between ‘inflicting’ and ‘causing’ injury, a difference between two fairly similar crimes of wounding under sections 18 and 20 of the Act. (Love, n.d.)
Even the more ‘sensible’ crimes are considered to be lacking clarity. Much is made of the distinction between ‘inflicting’ and ‘causing’ injury, a difference between two fairly similar crimes of wounding under sections 18 and 20 of the Act. (Love, n.d.)



Even though the act has gone through many reforms there are still many reasons as to why people view this act as being negative, not many positive things can be stated about the offences against the person act 1881, the reforms that have occurred for the act can be stated as positive however there are also many areas of the act that can be left as they are now due to the fact that no one has brought it into perspective into any reforms. Till this time occurs, parts of the act will be left as they are as they’re doing their job. Any positives stated are done so in Gardner and the Law commission.
In areas of the law, there is textual clarity which helps the court, including its lay members, is not the same clarity which helps with ordinary public understanding and conformity. After all, there are many parts of the law, including 13 much of the general criminal law, which are rarely encountered in textual form, except by police officers, lawyers and those participating in trials. (Gardner,1994)
Secondly the law commission believe that they have come up with a potential solution to the shown issues from the Act. A paper published by the Home Office called ‘Violence: Reforming the Offences against the Person Act 1861’ references the 1998 Draft Bill. The 1998 bill talks about how the offences can be set out in a more logical structure and in English that any normal citizen could understand.





To conclude, as the essay comes to a finish it can be indicated that there are more reasons for reform of the Offences Against the Person Act 1881 and Criminal Justice Act 1988 then there are to just leave the act as it is. It is not clear as to if the act will be fully reformed in times to come but it is what many court bodies count on from the Law Commission. The offences against the person act 1861 has to be reformed so it is up to date with how our society looks like now. If this doesn’t occur many defendants that are innocent can be wrongly judged. The law is no longer fit for its entitled purpose and is not ‘suited to crime of a modern society’ this is why it needs to be reformed, new crimes have been defined and the law should be caught up with society and not be 150 years behind
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