Memorandum
To: Management
From: Rhian Rowlands, HR
Please find advice the requested advice below.
TUPE transfer?
[bookmark: _Hlk108618246]The conditions required to satisfy TUPE as set out by ACAS (2021) are that “an organisation, or part of it, is transferred from one employer to another or a service is transferred to a new provider, for example when another company takes over a contract for office cleaning.”
In this instance part of the work contracted to Illuminate is to be transferred in-house. As outlined in Lewis and Sargeant (2020, p.327 - 328) “for there to be a Service provision change​ under TUPE, immediately before the transfer there needs to have been:​
· There must be an organised grouping of employees deliberately organized to provide a service.  There needs also to ne an element of conscious organization by the employer to put employees into a grouping or team.
· The activities are not intended by the client to be carried out in connection with a single specific event or task of short-term duration​.
· Employees should be assigned to that grouping so that other employees who carry out work not related to the tender are not likely to be part of the group
· The client should remain the same.
· The activities should not become fragmented at the point of transfer
· The activities should not be mainly the supply of goods for the client’s use.
·  The activities should remain fundamentally the same (Regulation 5 of the 2014 amendments).”
Whether a person is assigned to the ‘organised grouping’ is a question of fact or degree according to Lewis and Sargeant (2020, p. 329). 
[bookmark: _Hlk109326919]As circa 85% of Illuminate’s employees time is spent working for BBL, and the fact that much of that time is onsite is a significant factor. We would need to check Illuminate a Tribunal would probably agree that the 15 illuminate employees are sufficiently assigned to BBL to transfer unless there was anything noted in their contracts of employment that they could be called to perform duties anywhere else as was outlined by the Employment Appeals Tribunal in ‘London Borough of Hillingdon v Gormanley & Ors’ 2014, where it states “As was pointed out by HH Judge Eady QC in Costain Ltd v Mr Armitage and ERH Communications Ltd UKEAT/0048/14/DA at paragraph 37, albeit that it might be relevant to look at the amount of time an employee spends in one part of the business, other factors including the terms of the contract showing what the employee can be required to do may also be relevant. The weight to be given to each factor is for the Employment Tribunal.”  
We would also need to check on an individual basis whether each of the 15 employees spend 85% of their time working for BBL or not. If they only worked 50% for example, then they would not be sufficiently assigned to transfer.

Legal obligations for BBL & Illuminate? 
[bookmark: _Hlk109328381]Lewis and Sargeant (2020, p355) There’s a requirement on both Illuminate and BBL to:
Inform representatives of affected employees that a transfer is to take place. Affected employees encompasses those being transferred, those who may be affected but not transferring and those working for BBL. According to ACAS (2021a) they must receive written confirmation of:
· that the transfer is happening, when it will happen and why
· how the transfer will affect them – for example, if there’s a change in location, working hours, job descriptions, salary payment dates or any risk of redundancies
· how they plan to carry out the transfer
· whether there’ll be any reorganisation
Representatives must all receive information on the legal, economic and social implications of the transfer, and any measures which they envisage might be taken.
From information provided, all staff are members of two recognised trade unions, if there are any employees who are not with a Union, elections will need to be held to appoint an employee representative. 
BBL has an obligation to provide the information to Illuminate in time to allow them to perform its obligation to give the relevant information to the union / employee representatives (known as measures letter).
The letter must also confirm the following information regarding utilization of agency workers throughout the whole business according to Shepperd, (2021):
· number of agency workers working temporarily for and under the supervision and direction of the employer. 
· Which parts of the employer’s undertaking are the agency workers are working
· the type of work the agency are carrying out.

The need to consult with affected employees is only triggered if there’s a change planned by BBL or Illuminate before the transfer takes please i.e. restructure or redundancy. There is no such information presented.
Lewis and Sargeant (2020, p355) says that Information should be provided ‘long enough before a relevant transfer to enable the employer of any affected employees to consult all the persons who are appropriate representatives of any of those affected employees.
Needs to be done in “good time” according to the Acquired rights directive. Sheppard (2021)
Failure to consult could lead to the Unions going to Tribunal and appropriate compensation of 13 weeks pay per employee uncapped can be judged.

Legal obligations for Illuminate? 
As the transferor, under Regulation 11 of TUPE 2006, Illuminate are required to share ‘Employee Liability information’ (ELI) at least 28 days before the transfer. Information required in the ELI includes the prospective employees’ identity, age, terms and conditions of employment, any active disciplinary and grievance records, or ongoing cases, from the last 2 years, any collective agreements between Illuminate and the workers Union, the Federation of Electrical Workers that affect their terms and conditions. We have the right to ask for extra information, to ensure the information we’re provided is correct. If Illuminate fail to do this or the information is defective, we could bring a claim in the Employment Tribunal, seeking compensation of not less than £500 per employee (unless a lesser sum is justified).
Illuminate also needs to provide us with the information about any measures that the transferee envisages it will take in relation to the transferring of employees in connection with the transfer or, if the transferee envisages taking no measures, that fact. Sheppard, (2021)
The 2006 version of the Transfer Regulations introduced joint liability for the transferor and the transferee for any compensation awarded as a result of a failure to inform or consult (Regulations 15(8) and (9)) Lewis and (Sargeant 2020, p. 356 – 357). 

Selection issues 
Firstly, we can only make redundancies to this pool of staff according to ACAS, (2021) “if there is both:
· a genuine redundancy situation
· a need to make changes to the workforce for economic, technical or organisational (ETO) reasons” as outlined in Regulation 4(4) of the 2006 TUPE Regulations.
The ETO reason that I would suggest in this instance is for the reduction in the number of employees as too many employees transferred in for the same role.
If the reason for redundancies was not related to the transfer, we wouldn’t need an ETO reason. 
Transferred staff must be treated in the same way as staff who’ve worked there longer. We must follow correct redundancy procedures and apply fair selection criteria. 
Selection criteria must be fair for all and must not directly or indirectly discriminate against individual/grouping of employees or it could leave us open to an Employment Tribunal claim under the Equality Act (2010).
“Fair process to look at all doing the same role as that would be reasonable, what type of work is ceasing or reducing, the extent to which employees are doing similar work/the extent to which jobs are interchangeable, employer “genuinely applied” its mind to the pool, pool agreed with union/emp reps, what do they do in practice, not just on written job description, location of employees and connection between sites. As there are more employees in the pool than redundancies to be made a selection criteria will need to be decided upon. Which is “objective and capable to independent verification based on evidence.” Sheppard, (2021)
The following common criteria that can be used according to CIPD (2022):
· “skills or experience
· formal appropriate qualifications, advanced skills and other aptitudes
· attendance records, but excluding any absences due to pregnancy or disability (to avoid discrimination claims)
· disciplinary records (current offences)
· performance (this will require objective evidence drawn, for example, from the company’s existing appraisal system).”
The Industrial Workers Union (IWU) request to ask for a selection on “last in, first out” doesn’t really stand because all ex-Illuminate employees that transfer across would have their length of service with both companies. Further to this, according to CIPD (2022) relying on this as the sole or main selection criterion runs the risk of being discriminatory on the grounds of age and unlawful. The High Court decided in 2008 that LIFO as a criterion for redundancy selection can be used in certain circumstances, even though it is age discriminatory however it must not be the sole criterion CIPD (2022).
BBL would be liable for any redundancy payment to all members of staff regardless of if they’d TUPE’d over or not.

Legally compliant and fair process
CIPD (2022) states that “a formal procedure on redundancy would normally cover at least:
· an indication of its scope (in other words, who the procedure applies to)
· details of consultation arrangements
· an introductory statement of intent towards maintaining job security wherever possible and the measures for minimising compulsory redundancies
· guidance on selection criteria
· details of severance terms, any relocation expenses and appeals procedures
· assistance with job seeking
· counselling
· severance payments
· appeals against selection for redundancy.”

ACAS (2021) states that you must have a collective consultation with recognized Trade Unions/employee representatives if all the following apply:
· you’re planning on making 20 or more redundancies then a consultation with “a recognised trade union or employee representatives This must happen at least 30 days before making any redundancies. 
· The redundancies are in 1 establishment
· Plan to make the redundancies in the next 90 days
· Employees must also be consulted individually
[bookmark: _Hlk109333687]The above is outlined in 188 Trade Union and Labour Relations (Consolidation) Act 1992 (TULCRA) and failure to comply to starting consultation in good time is seen in ‘Keeping Keeping Kids Company v. Smith & Ors’ (2018) where the judge found that Keeping Kids Company “in the circumstances, it had not demonstrated that it had taken all such steps towards compliance as were reasonably practicable.”
By law, you must talk and listen to (‘consult’) any of your employees affected by redundancies, even if they're not at risk of redundancy themselves ACAS (2021).
The purpose of the consultation and how it will affect the employees should be explained clearly. 
Consultation must be done with a view to seeking their agreement to the measures. The employer must negotiate concerning any measures in good faith and without a closed mind. The risk of failing to hold a genuine and meaningful consultation before making redundancies, is that employees could make a claim to an employment tribunal for unfair dismissal. CIPD (2022) cites “the Employment Appeal Tribunal (EAT), in the case Thomas v BNP Paribas Real Estate (2016), suggested that a ‘perfunctory and insensitive’ consultation could mean the redundancy was unfairly handled.”
There will be the need to check the terms and conditions of the staff who transferred over in case there is a clause regarding receiving enhanced redundancy pay CIPD (2021).
In order to comply with Section 193 of TULCRA as it is proposed to make more than 20 staff redundant, we must inform the Department for Business, Energy, and Industrial Strategy in writing of the proposal within 30 days. Failure to do so may lead to prosecution and a fine not exceeding level 5 of the standard scale according to Lewis and Sargeant (2020, p 355)
CIPD (2022) highlight that failure to follow a legally compliant and fair process for redundancy may leave us open to the following claims:
· “A claim for a protective award can be up to 90 days' full pay for each affected employee, ACAS (2021)”
· Unfair dismissal, from qualifying employees with two years’ continuous service (one year for employees who joined before 6 April 2012). There are also certain categories of automatically unfair dismissal which do not require one/two years’ continuous service.
· Discrimination, if the selection procedure has been tainted by discrimination, an employee may also claim discrimination on grounds of sex, marital status, race, disability or one of the other protected characteristics under the Equality Act 2010.
· Breach of the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 or the Fixed-term Workers (Prevention of Less Favourable Treatment) Regulations 2002.


Options of changing T’s & C’s?
CIPD (2022a) state that “If the change is contractual, then agreement will be needed to implement the change. Unilateral changes are unenforceable and usually are a breach of contract, exposing employers to a claim against them.”
There are three main options available which are:
· [bookmark: _Hlk109338437]Voluntary agreement
· Unilateral imposition of change - perhaps using the variation clause identified
· Termination and offer of re-engagement following a consultation process (should be as a last resort)
CIPD (2021) states “A change in the place of employment after a TUPE transfer is a justifiable reason for dismissal. This means that employers can rely on the relocation of roles as an economic, technical or organisational reason that entails changes in the workforce.”
CIPD (2021) goes on to advise “any dismissal will have to be handled fairly, following all the usual procedures or we could face a claim for unfair dismissal. Transferee organisations should still protect themselves by including warranties and indemnities in contractual negotiations with the transferor against any claims made by employees.”
CIPD (2022) states that “any variation should be recorded in writing within one month of the change to comply with the Employment Rights Act 1996. If the employees agree to the change, they should be asked to confirm their agreement by signing a document recording the variation.”
ACAS (2021) advises Companies should consider the following risks prior to varying the contracts of employmen according to ACAS (2021):
· “damaging working relations
· legal claims, for example claims of breach of contract or constructive dismissal
· a decrease in commitment and performance, if employees do not support the changes, or feel they have not had the opportunity to inform decisions
· increased levels of stress or absence
· unlawful discrimination, for example if changes are introduced that apply to a group of employees but put employees with a certain 'protected characteristic' at a disadvantage
· valued people leaving an organisation, if you propose a change they do not support or agree to
· reputational damage to an organisation or brand, making it difficult to attract new employees
· strikes or other industrial action if there's a trade union
· collective action by a group of employees that's not authorised by a trade union ('wildcat' industrial action)”

Helpful clause?
CIPD (2021) notes that Employers can safely harmonise employment terms only if:
· There is an economic, technical or organisational (ETO) reason (see 'The ETO defence ') or
· The terms of the employment contract permit the employer to make such variations for transfers (eg a mobility clause).
· To show an ETO reason the employer must, at the same time, establish a change in the workforce (normally a workforce reduction). Measures designed only to harmonise the terms and conditions of employment will not be sufficient.
In Bateman v Asda Stores (2010) mentioned in CIPD (2022a) the EAT decided that based on the following clause that Asda had in its handbook 'reserved the right to review, revise, amend or replace the contents of the handbook, and introduce new policies from time to time reflecting the changing needs of the business' was sufficient to vary the terms and conditions.
CIPD (2022a) goes on to say “in Norman and others v National Audit Office (2014), the EAT said this was not a valid variation or flexibility clause. For a flexibility clause to be effective, it must unambiguously give the employer the right to vary the employment contract unilaterally.”
Utilising the clause may also trigger an unlawful discrimination case. 
The clause is therefore open to challenge and the CIPD (2022a) advice would be to:
· consult about proposed changes
· comply with the implied duty of trust and confidence
· ensure that the change or variation falls within the contractual power to vary
· draft variation clauses carefully
· ensure that there is an express, clear and unambiguous right to vary terms unilaterally to maximise the chances of being able to successfully rely on a variation clause
· not assume that a particular variation will be enforceable even if it appears to be permitted by a variation clause.
Advantages & Disadvantages?
Voluntary agreement
Advantages 
· maintaining a harmonious working environment
Disadvantages 
· unlikely due to the previous employee survey result.
Unilateral imposition of change 
Advantages 
· could refer to the clause in the contract and rely on that.
Disadvantages – 
· Unlikely to happen as Lewis and Sargeant (2020) note, “neither employer nor employee can unilaterally alter the terms and conditions of employment because these can only be varied by mutual agreement.” 
· Already noted that there would be significant legal risks to rely on the clause in their current contracts. 
· Imposing the change would damage working relations, morale could plummet therefore affecting performance.
· ACAS (2021) outlines the employees could “temporarily work to the new terms and conditions, but make it clear they are challenging the change ('working under protest') or resign and make a claim of constructive dismissal at an employment tribunal, if they feel the change significantly breaks their agreed contract (a 'fundamental breach of contract')” 

Termination and offer of re-engagement following a consultation process
Advantages 
· increased flexibility as requested at the outset by Management
Disadvantages 
 ACAS (2021) outlines the following risks that should be considered:
· cause immediate and long-lasting damage to trust and working relations in an organisation
· make it harder for both sides to reach a negotiated solution
· losing valued people from an organisation – either because they do not accept the offer of a new contract, or they leave afterwards because they're not happy with the change or the way it was made
· legal claims, such as potentially costly claims of constructive dismissal and unfair dismissal
· reputational damage to an organisation or brand, making it difficult to attract new employees
· likely industrial action if there's a trade union, as well as longer-term damage to relations with the union 
· the issue you're looking to deal with still not being resolved satisfactorily
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