


In the Law of Tort, a duty of care refers to the legal obligation placed on an individual to exercise reasonable care to avoid causing harm to others, this concept was firmly established in Donoghue v Stevenson [1932] where Lord Atkin formulated the “neighbour principle” suggesting that individuals must take reasonable care to avoid acts or omissions that could foreseeably harm their “neighbours” referring to those who are closely and directly affected by ones actions or inactions (Castle,2003). Establishing a breach of duty of care is a critical element in deciding liability. A breach occurs when a defendant does not meet the standard of care expected in each situation, leading to harm. However, it is not enough to simply demonstrate a breach, the claimant must also prove that the breach caused the damage suffered. Establishing causation is a complex legal concept, often requiring the application of specific tests. The primary tests used to establish causation in negligence claims are the "but for" test and the "thin skull" test, alongside considerations of legal causation and remoteness of damage (Bermingham and Brennan, 2008). This essay will evaluate the effectiveness of these tests in determining causation, analysing their limitations and applicability in different contexts. By examining key case law and legal principles, the essay will argue that while these tests are foundational in establishing causation, they present challenges in cases involving multiple causes or scientific uncertainty, often requiring a flexible approach to achieve justice. 
 
Elliott and Quinn (2019, p.17), explain that negligence focuses on compensating individuals who have suffered harm due to another’s carelessness, but the law does not guarantee a remedy for every instance of harm. One significant way in which access to compensation is limited is through the doctrine of duty of care. This legal principle establishes the conditions under which one party can be held liable to another in negligence. If the law determines that no duty of care exists towards the injured party, liability for negligence cannot arise, regardless of the severity of the harm, the extent of the carelessness, or how evident it is that the damage was caused by the defendant. They also state that in most typical Tort cases that proceed through the court system, it is generally straightforward, and that the defendant owes a claimant a duty of care. Consequently, the courts primarily focus on whether the claimant can demonstrate a breach of that duty and if so, determine the appropriate level of compensation.  
Where a duty of care is established, the tort of negligence examines the link between a wrongful act or omission and whether the risk that resulted could have been foreseen. This standard is typically assessed by considering what a "reasonable person" would have done in similar circumstances. Specific contexts, such as professional roles, illustrate situations where a breach of duty may be identified. For instance, professionals like doctors are held to a heightened standard of care reflecting the expertise required in their field, a breach occurs if they act contrary to what a competent professional would consider reasonable. In Bolam v Friern Hospital Management Committee [1957], it was affirmed that a professional’s conduct must adhere to the accepted standards within their area of practice. Additionally, employers owe a duty of care to employees to ensure a safe working environment, and a breach may arise if they disregard health and safety regulations or fail to address foreseeable risks, as demonstrated in Wilson v Tyneside Window Cleaning Co [1958]. Determining a breach involves assessing whether actions deviated from the expected standard of care and whether the risk of harm was reasonably foreseeable (Halsbury’s Laws of England, 2018). 


Cooke (2019) describes the first aspect as “causation in fact” and the second as “causation in law.” This differentiation can be misleading, as it may imply that causation in fact is purely an evidentiary question, unaffected by policy considerations, which is not always the case. Legal causation, on the other hand, is a somewhat ambiguous term, as it involves less of the traditional concept of causation and is more concerned with policy issues, particularly around the allocation of losses. Causation in fact pertains to determining whether, as a factual matter, the harm resulted from the breach of duty. He also argues that the issue of remoteness of damage arises when causation in fact is proven, but the court determines that, legally, the damage is too remote. To prevent indefinite liability for the defendant, the court sets a limit beyond which damage is considered too remote. For instance, consider a case where a defendant drives negligently, causing their car to veer off the motorway and onto railway tracks. This results in a train derailment, which subsequently causes a dam to burst and flood a nearby town, leading to extensive damages. Although the defendant’s actions initiated a chain of events, establishing factual causation, the court is likely to limit liability, perhaps ending it at the train damage. Any resulting harm beyond this point would be considered too remote. 
To establish causation in fact, the process traditionally begins with a hypothetical "but for" test. This test involves asking whether the claimant’s damage would still have occurred "but for" the defendant's breach of duty. If the answer is "yes," the defendant's breach can generally be dismissed as a factual cause of the damage. However, if the answer is "no," it indicates that the defendant's breach is at least one contributing factor to the harm suffered (Buckley, 2024). The case of Barnett v Kensington & Chelsea Management Committee [1969] clearly illustrates the application of the "but for" test. In this case, three nightwatchmen fell ill after drinking tea and went to the local hospital. The casualty officer on duty, however, did not examine them, instead advising by telephone that they return home and consult their own doctors. Hours later, one of the men died from arsenic poisoning. Evidence suggested that, on the balance of probabilities, any treatment available from the doctor would not have saved him. While the court acknowledged the casualty officer’s negligence in not examining the men, it found that, "but for" this omission, the death would still have occurred thus, the officer’s breach was not considered a factual cause of the death. Conaghan and Mansell (1999, p.63) argue that it is widely accepted that the "but for" test cannot address all causation issues and may even yield absurd outcomes when applied, the case of Fairchild v Glenhaven Funeral Services Ltd [2002] is another notable case where the “but for” test could not adequately address causation issues. Nevertheless, despite instances where its logic may contradict common sense, the "but for" test is generally considered a valuable, though limited, tool in causal analysis. Gascoigne (2024) argues that the law should refrain from a strict application of the "but for" test if it produces outcomes clearly misaligned with common-sense principles. The "but for" test serves as a robust, though flexible, guide for assessing liability in Tort Law but is not the sole method available. Its application should be guided by common sense to determine whether liability for a particular loss arises directly from, rather than preceding, a breach of duty. 
Abraham and Sharkey (2024) explain that a defendant is liable to the claimant for all harm that proximately arises from the defendant's wrongful conduct, regardless of whether the extent of the harm was foreseeable. This principle, known as the "thin skull" rule (or "you take your victim as you find them"), requires the defendant to bear liability that may be disproportionately severe compared to the degree of wrongdoing or the harm that could have reasonably been anticipated. A clear illustration of this rule is seen in Smith v Leech Brain [1962], where the claimant suffered a burn on his lip from molten metal due to his employer’s negligence. This injury triggered a pre-existing precancerous condition, ultimately leading to his death. Although the development of fatal cancer from the initial burn was unforeseeable at the time, the employer was held fully liable for the resulting harm. According to Petruzella (2024, pp. 8-19) Currently, cases involving the chain of causation and the "thin skull" rule are frequently discussed in civil liability contexts. In criminal cases, the prosecution must prove the defendant's guilt "beyond a reasonable doubt." In contrast, civil cases require the claimant to demonstrate that it is more "likely than not" that their claim is valid, using a "preponderance of evidence." Due to this distinction in the burden of proof between criminal and civil law, the application of the "thin skull" rule can be advantageous for claimants, necessitating a different analysis in civil law where its impact is more significant. Civil cases often apply the "but-for" rule to establish causation, adapting it for tort law. This rule is commonly relied upon in negligence cases to determine the extent of the defendant's responsibility for the harm suffered by the claimant. The thin skull rule ensures that individuals are held liable for the consequences of their actions, regardless of the victim's pre-existing vulnerabilities. However, this may create opportunities for dishonest claimants to assert that their emotional distress was a result of a traumatic event with no direct connection or to seek compensation for pre-existing mental health issues or conditions. Although there is an ongoing ethical debate surrounding the application of the thin skull rule in both criminal and civil law, its presence offers significant advantages to victims by safeguarding them against discrimination based on their health or identity. However, the extent of the thin skull rule's application remains unclear. As a principle of common law, it is essential to understand when navigating the legal systems in the UK, Canada, and the United States, it can impose greater liability on a defendant regardless of their awareness of the harm inflicted on the victim. The rule's relationship to the chain of causation is distinctive, as it clarifies which actions or omissions can disrupt novus actus interveniens, thereby influencing the sequence of events that lead to the defendant's legal responsibility. This was established in the case of Baker v Willoughby [1970] which highlights how the “thin skull” rule serves to prevent defendants from avoiding liability for severe consequences that arise due to factors beyond the victim's control. 
In conclusion, this essay has looked at the concepts of duty of care, a breach of duty of care, causation, and the thin skull rule plays fundamental roles in establishing liability in tort law, guiding the courts in determining the extent of a defendant’s responsibility for harm caused to a claimant. Each element serves a distinct function, duty of care creates the foundation for a legal obligation, breach assesses whether the defendant failed to meet expected standards of care and causation, both factual and legal, explores whether and to what extent a defendant’s actions contributed to the harm. Through the analysis of these principles, it becomes evident that while the "but for" and “thin skull” rules offer practical frameworks for assessing causation, they also present interpretative challenges that courts must navigate carefully, particularly in cases involving complex or unforeseen consequences. This analysis highlights that the "but for" test, while an essential tool in establishing causation, cannot address all causational issues and occasionally produces results that are logically and ethically debatable. Similarly, the “thin skull rule”, despite its advantages in protecting vulnerable claimants from discrimination, requires careful application to prevent exploitation or disproportionate liability for defendants. As demonstrated in cases such as Smith v Leech Brain [1962] and Barnett v Kensington & Chelsea Management Committee [1969], these principles can sometimes produce outcomes where liability may seem excessive or insufficient, underscoring the need for a nuanced approach that considers both legal doctrines and common-sense principles. Ultimately, these rules are valuable yet flexible guidelines within Tort Law, enabling courts to adapt their application according to the circumstances of each case. The varying levels of proof required in civil and criminal cases further distinguish the approach to causation in each domain, with civil law’s lower burden of proof making it particularly beneficial for claimants seeking compensation. However, the ongoing debate surrounding these tests reflects an evolving understanding of justice in Tort Law, with courts continually balancing doctrinal integrity with the need to achieve fair outcomes for both claimants and defendants.
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