Alice Freeman - 5OS01 - Specialist employment law 

(AC 1.1)

A fellow people management officer estimates that 20% or so of her working days are taken up with activity that is created as a result of regulations. She states this is time she would prefer to spend more productively improving the employment experience that the Trust provides. To help her understand why it is important to spend time dealing with issues that relate to employment law, send a reply that includes an evaluation of the aims and objectives of employment regulation.


Employment law helps us to mitigate unpleasant outcomes regarding employees contracted to work for us. It is important to note that employment law aims to support both the employer and the employee to a balanced and stable relationship built on agreed boundaries which are mostly outlined in contract or implied agreement. Failure to comply within legal guidelines may lead to a poor company culture, high attrition levels, health and safety issues, fines, legal disputes, and reputational damages.

While HR compliance matters can sometimes feel distant from direct employee engagement, employment law plays a fundamental role in supporting positive HR values in people management.
Employment regulation is essential to achieving transparency, fairness in the workplace, promoting justice and social inclusion; It provides clear guidelines to safeguard against unfair treatment, exploitation and discrimination and supports authorities and trade unions power to act on behalf of employees to maintain agreed standards. 

Inclusive work cultures are supported by the Equality Act 2010, protecting employees from discriminatory practice based on protected characteristics (UK Government, 2010).

However, concerns around employment regulation are valid. In his report, Beecroft argues that regulations can be overly complex, particularly for small and medium sized businesses: Regulations are not always effectively enforced and can cause administrative burdens (Beecroft Report, 2011). 
New legislation is due to be introduces by the labour government in 2026 which give employees more rights, e.g. flexible working from day one, enhanced unfair dismissal rights, and sick pay from the start of employment (UK Government 2025). These changes are designed to target exploitative employers however fair employers might face more challenges in managing underperforming or dishonest employees; Dismissal processes can already be complex, and rights from day one could lead to an increase in costly and unjustified tribunal claims (HR Champions 2024). The CIPD support these worries and in addition highlight budgetary issues with regard to higher National Insurance contributions and a higher living wage. The CIPD advocates for a balanced approach that safeguards employee rights while ensuring employers have the flexibility and clarity needed to manage their workforces effectively. The concern is that the forthcoming legislation could inadvertently hinder job creation and economic growth (CIPD 2025).

Overall, employment regulation isn't just a compliance burden—it does help to build trust, safety, and fairness in the workplace, all of which are core to a positive employee experience. 



(AC 1.2)

You are asked to brief a senior manager in your team about the status of judgements made by the European Court of Justice (ECJ) prior to the UK's departure from the European Union in 2020. Do these remain good law?  Are they still binding on the UK courts?  Or can they now be disregarded?  He asks for an example by way of illustration. 

Whilst the UK was a member of the European Union (EU), the European Court of Justice (ECJ) could override any UK law. Following Brexit, the UK's departure from the EU on 31 January 2020, any judgements made by the ECJ prior to this date could be amended by UK parliament. However, between Brexit day and 31st December 2023 ECJ Judgements could still override UK law during the transition period (CIPD 2024). Now the UK can write new legislation without being overturned by the ECJ; With that in mind, it does not mean that the UK no longer have legislation relating to employment for example as that would lead to uncertainty and significant gaps in law (Travers Smith 2024). EU regulations will still provide a foundation and remain ‘good law’ unless the UK decides to change or supersede it. 

An example of UK Law that has its route in EU Law but has continues with a minor amendment is the ‘Working Time Regulations 1998’ – the only change has been to remove the need to consult with the ECJ.

EU Case Law remains relevant in the UK Post-Brexit. To avoid pressure in UK courts and inevitable uncertainty, the UK decided not to completely discard all EU case law.
Under Section 6 of the European Union (Withdrawal) Act 2018 it states that most ECJ judgments before 31 December 2020 remain binding on UK courts. ECJ judgments after that date are not binding, but UK courts may consider them if relevant (Travers Smith 2024).

Note: “One of the changes made by the Retained EU Law (Revocation and Reform) Act 2023 is that, with effect from 2024, the term "retained EU law" has been replaced in UK legislation by the term "assimilated law" – and this is the term you should use from now on if referring to EU-derived law in the UK in a formal document, such as a contract or pleadings in litigation” (Travers Smith 2024).


 (AC 2.1) 

A colleague asks for advice about 'occupational requirements'. She wants to know when she may and may not seek to stipulate that a job in her directorate must be carried out either by a man or a woman. Explain this to her, considering the main principles of discrimination law in recruitment and selection in your email with reference to specific examples. 

In answer to your query regarding ‘occupational requirements’, it is important to remember the principles under discrimination law, specifically the Equality Act 2010.
The Act states that ‘sex’ is a protected characteristic; this means that in general, you are not able to stipulate whether a role must be carried out by either a man or a woman as doing so would be considered ‘direct discrimination’ (CIPD, 2025a). Daniels (2022) explains that due to the nature of the role there may be a need to employ someone of a protected characteristic; This is known as an ‘occupational requirement’.
The most relevant examples to your query, according to Daniels (2022), are: The role requires physical contact or special care, which must be provided by someone of the same sex.

A hypothetical example:
You are providing 24-hour care to an elderly woman who prefers female assistance for the intimate aspects of her daily living, you may lawfully advertise for a female care assistant on the basis of a ‘genuine occupational requirement’. This is because the need relates directly to her dignity, privacy, and personal care... 

CIPD (2025a) says, the law only permits occupational requirements as an exception, so it is important to ensure that it only applies to the parts of the job where it is essential.

Example continued:
…For other aspects of her daily living that do not require intimate assistance (such as meal preparation, social aspects, or household tasks), there is no need to specify that the worker must be female. Should she require care in a setting where there are multiple staff on shift, it would be unlawful to advertise purely for female employees.

If the requirements are ‘justified as a proportionate means of achieving a legitimate aim’, you may advertise based on the characteristic mentioned. CIPD (2025a) recommends recording the reasons for your decision clearly, explaining the link to the specific nature of the role. Regular review of requirements is recommended. 

There is another instance where you may employ someone based on their ‘sex’.; It is called ‘positive action’. Some people think of this a ‘positive discrimination’ but this does not exist (Daniels, 2022). She says that the Equality Act is supportive of methods to encourage applications from a particular characteristic. The Act goes further and supports candidate selection in the circumstance where that characteristic is under-represented; this only applies when candidates are otherwise considered equal in every other way.

There are additional risks when if an advert is regarded a discriminatory e.g.for the imagery or language used; the EHRC can act against an organisation or potential employer (CIPD 2025a), so it is best to return your information when you are ready for HR to review and reduce the risk of indirect discrimination. 


Within the recruitment and selection process it is against the law to hire someone based on a protected characteristic the Equality Act 2010 if the process causes detriment to another protected group (CIPD, 2025 & Daniels, 2022). However, Acas states that “Positive discrimination is against the law unless there is: a disability exception or an occupational requirement”. An occupational requirement must adhere to the following: 
· The protected characteristic is crucial to and directly connected with the core duties of the role. 
· There is an 'objective justification:
· 'There is a 'legitimate aim' (valid and justifiable reason) – such as a genuine business requirement or a health and safety concern.
· The discrimination is 'proportionate, appropriate and necessary' – meaning the legitimate purpose outweighs any negative discriminatory impact (Acas, 2024a).


Example 1:
A female nurse is required to work in a women’s health clinic providing intimate care and examinations for women, such as cervical screenings and postnatal support.
In this case:
· The protected characteristic (being a woman) is essential. For cultural, religious, or trauma-related reasons many patients may feel uncomfortable receiving intimate care from a male practitioner.
· The legitimate aim = ensuring patients feel safe, respected, and are willing to attend necessary health appointments, directly impacting on their health outcomes.
· Proportionate, appropriate, and necessary = the benefit of meeting patients’ needs and encouraging access to care outweighs the discriminatory effect of excluding male applicants for that particular role.


Example 2:
A mental health unit requires a male support worker to join a team working with a group of male patients. Some patients have a history of trauma or behavioural challenges that specifically relate to interactions with women. These patients may respond more safely and positively to male staff during therapeutic support, personal care, and de-escalation. 

In this case:
· The protected characteristic (being a man) is essential. The nature of the care requires someone who can support these patients in a way that avoids distress or escalation.
· The legitimate aim = to maintain the wellbeing and safety of both patients and staff, and to deliver care in a way that is sensitive to the patients’ needs.
· Proportionate, appropriate, and necessary = having at least one male staff member on shift supports positive risk management and helps to offer a balanced care provision, which justifies the need despite the exclusion of women from that specific role.




 (AC 2.2)

A nurse manager wants to upgrade two of her health care assistants (HCAs) using some surplus money left over from a research project she has been carrying out. She wants to move them from the A grade on which the vast majority of HCAs in the Trust are employed to the higher B grade. The two people concerned are men. 80% of the HCAs in your Trust are women. She is asking you to approve the upgrade. Include discussion of the legal requirements of equal pay in your reply.


This situation raises potential equal pay and sex discrimination concerns under the Equality Act 2010 and additional ethical concerns highlighted below. 

Under the Equality Act 2010, men and women are entitled to equal pay. 
Equal pay means that if you are doing work that is the same, of equal value, or broadly similar to someone else of the opposite sex, you are entitled to the same wage; This can be measured by a job evaluation study (UNISON, 2025). Daniels (2022) highlights that the term ‘equal pay’ also refers to all terms and conditions within the of the contract of employment; These are considered on an individual basis when making a claim.
ACAS (2024c) says, for any equal pay claim, there must be a comparator: someone from the opposite sex, doing qual work in the same or associated organisation.

Upgrading only male Health Care Assistants (HCAs) without clear, objective justification may breach these provisions, especially if female HCAs are doing comparable work.
According to Daniels (2022), even if unintentional, selective financial promotion of only male employees could be seen as indirect discrimination, as women make up the majority of the HCAs in your team.

Here is an example from case law:
Capper Pass v Lawton (1977): Lawton, a cook for 10-20 people and their guests, compared her role to two male assistant chefs preparing 350 meals daily. Despite differences in scale and duties, the tribunal held they did ‘like work’. The EAT upheld this, stressing that only substantial, not trivial, differences matter in equal pay cases (Daniels, 2022).

The following questions would need to be answered under the requirements of the Equality Act 2010:
· Is there a legitimate aim? For example, a reward for exceptional performance?
· Is the decision proportionate, appropriate, and necessary.
There should be a transparent and fair process open to all HCAs so as financial benefits aren’t a disproportionate disadvantage for women in your team.

If there is a significant and relevant argument for differences in the terms and conditions, it is called a ‘material factor defence’ (Daniels, 2022).

Losing an equal pay claim at Tribunal can be costly. Daniels (2022) reports that, under contract-based claims, you can recover lost pay up to a maximum of 2 years prior to the claim starting; This does not cover compensation for hurt feelings. She goes on to report that successful claims result in being ordered to carry out a pay audit under the Enterprise and Regulatory Reform Act 2013; there are some exceptions. The Tribunal sets the timeframe in which this audit should be carried out, and results might be published on the employer’s website by order of the courts and could remain for up to three years.


Under the Equality Act 2010, men and women are entitled to equal pay for equal work, which includes the following:
“Equal pay is your entitlement to the same wage as someone doing work of equal value to you, the same or broadly similar work as you or work rated as “of equivalent value” by a job evaluation study” (UNISON, 2025).

In addition, as set out in the ‘Agenda for change – pay rates’ document on the NHS website, pay rates are benchmarked across the trust and agreed nationally through a job evaluation process (NHS 2025). Funding would also require review and approval with regard to whether use of research funds are appropriately placed with regard to staffing cost; Generally these costs should be pre-approved.


 (AC 3.1)    

A colleague is concerned that a radiographer who recently resigned from the Trust may be about to make a constructive dismissal claim in relation to a change that was made recently to his working hours.  She asks for your advice about the circumstances in which such a change can form the basis of a successful constructive dismissal claim and about how long former employees have to make claims before they are considered to be 'out of time' by the Employment Tribunal Service. 

When an employee resigns and feels that their employer has forced them to leave, this may be classed as ‘constructive unfair dismissal’; For a successful claim, there must be evidence that the employer has seriously breached the terms and conditions of their contract (ACAS, 2024d & GOV.UK, n.d.).  

In relation to your query, according to Citizens Advice (2025), a serious breach might include ‘unreasonable changes to hours, duties, or workplace location’. Other examples include not paying wages, bullying & harassment, or discrimination, ignoring raised grievances, demotion without good reason, failing to provide necessary support, an unsafe working environment and removing contractual benefits. The breach of contract might be one serious incident, or a number of incidents considered seriously when taken together (GOV.UK, n.d.).

In-order-to be eligible to claim constructive dismissal, he must meet the criteria for employment, which is usually 2 years of continuous employment, including statutory notice period (Citizens Advice (2025). According to Daniels (2022), he must also evidence that the employer has fundamentally breached the contract, that there was no significant delay in resigning and that it was the breach that was the cause of resignation. 

Daniels (2022) notes that situations involving change and bullying are the most common examples of constructive dismissal. She continues to explain that constructive dismissal can occur if an employer forces a change. It is important that employers must consult employees before making changes; If the employer had a strong business reason, and can show they consulted properly, a constructive dismissal claim may fail.

With regard to timescales, as the employee resigned, he must make the claim to for an employment tribunal by first notifying ACAS no later than 3 calendar months minus 1 day from the day he resigned (without notice) or the last day of the notice period (if notice was given) (ACAS, 2025d). He may have submitted an online form and spoken to the early conciliation team. On informing Acas a conciliator will speak with both him and the Trust to assist in coming to an agreement before taking the next step to tribunal. If early conciliation has commenced, the time limit will pause to allow for an agreement to be reached which will be a total period of 6 weeks (Acas 2024). 

It would be good to review whether he has been consulted with prior to resignation and find documentation relation to those meetings. Has he continued to work under the changed terms and conditions, and did he put any objection in writing? If he continued to work and did not notify the Trust in writing his actions would be deemed as ‘affirming’ or agreeing to the terms unless he has written to notify that he is working under protest (Acas 2025a). 



Firstly, why do we think that there might be a constructive dismissal claim? Has there been previous consultation or notification from the employee regarding changes to his working hours?

According to Acas , to make a constructive dismissal claim the claimant must first fit to the following criteria:
· Be legally classed as an employee
· Have worked for the trust for a minimum of 2 years.
As he resigned, he must make the claim to for an employment tribunal by first notifying Acas no later than 3 calendar months minus 1 day from the day he resigned (without notice) or the last day of the notice period (if notice was given). He can notify Acas by submitting an online form or speak to the early conciliation team by phone. On informing Acas a conciliator will speak with both him and the Trust to assist in coming to an agreement before taking the next step to tribunal. If early conciliation has commenced, the time limit will pause to allow for an agreement to be reached which will be a total period of 6 weeks (Acas 2024). 

A successful claim might be granted if the Trust have breached the law with regard to working time regulations. They may also succeed in claiming that they have experienced a detriment (treated worse than before or having their situation made worse (Acas 2025b).

To assess whether his claim will likely be successful we must review the following:
· Is there a clause in his contract allowing the Trust to make changes to working hours (Working Families 2025)? 
· Has the employee agreed and signed to opt out of the 48 hour per week as per the Working Time Regulations 1998? Or has he signed and given notice to opt out of an existing agreement?
· Did you consult with him prior to his resignation?
· Did he submit a flexible working request?
· Has he continued to work under the changed terms and conditions, and did he put any objection in writing? If he continued to work and did not notify the Trust in writing his actions would be deemed as ‘affirming’ or agreeing to the terms unless he has written to notify that he is working under protest (Acas 2025a). 


 (AC 3.2)

A senior manager is leading on a reorganisation in his directorate. Fifty posts are to be lost, some of which will involve compulsory redundancies. He is keen to get on with the process quickly, simply dismissing the poorest performers and avoiding as much by way of time-consuming consultation as possible. Include discussion of the legal requirements relating to redundancy in your answer.

Before engaging in the process, it is imperative to understand the legal impact of reorganisation in this way and recognise the statutory timeframes imposed regarding these types of dismissal (‘redundancy’, as defined by the Employment Rights Act 1996).
In relation to Daniels (2022), your criteria meet the one of the three definitions of ‘redundancy’: an employer no longer needs as many employees to do certain work, either generally or at a specific location, now or in the future.

GOV.UK (n.d.) outlines our obligation to highlight any ways to avoid redundancies, the reasons for them, how to keep numbers of dismissals minimal and how to limit negative effects in employees e.g. offering re-training or redeployment.

We must follow ‘collective consultation’ rules when considering a risk of redundancy for 50 within a 90 day period; We are obliged by the rules to consult with any trade union or selected employee representatives and provide information and sufficient time to consider the information and respond (GOV.UK, n.d.). Daniels (2022) explains that employers must organise elections if no representatives exist. The required consultation period is at least 30 days for 20–99 redundancies and individual consultation is always required; Failure to consult properly may lead to protective awards of up to 90 days’ pay for affected employees. 

We must first notify the Redundancy Payments Service (RPS), prior to consultation commencement, by filling in an HR1 form 30 days before the first redundancy. In this case the minimum consultation period before dismissal is also 30 days. 
It is unrealistic that we can follow all steps outlined below in the minimum window for consultation: Notify RPS; Commence consultation (with employees, union or staff reps); Provide clear information with enough time to consider the planned redundancies; Respond to any request for further information; Give affected staff termination notices with agreed leaving date; Issue redundancy notices once consultation is completed (GOV.UK, n.d.).

We are obliged to consider alternatives (GOV.UK, n.d.). The Trust could at first offer voluntary redundancy with an additional financial incentive; this process follows the same rules as outlined above, however, an application for voluntary redundancy does not automatically grant a redundancy agreement. By its nature, this could reduce any allegations of unfairness throughout the process (Davidson Morris 2025).

Making redundancies on performance could be a contentious route for selection. To effectively make redundancies on this basis we must have strong and genuine evidence of the following: Poor performance must be known to them and has been raised with them – subject to scrutiny and lack transparency if not; Not caused by any form of discrimination as defined in the protected characteristics within the Equality Act 2010; Should be part of a wider range of objective criteria (Springhouse Solicitors, n.d.).

The redundancy process is costly, and even more if not conducted lawfully; Redeployment and retraining should also be considered as a cost-effective option for the Trust.


In this case, for 50 posts to be at risk of redundancy within a 90 day period we must follow collective consultation rules so must consult with any trade union or selected employee representatives. We must highlight any ways to avoid redundancies, the reasons for redundancies, how to keep numbers of dismissals minimal and how to limit negative effects in employees (by offering re-training or redeployment for example).

We must first notify the Redundancy Payments Service (RPS), prior to consultation commencement, by filling in an HR1 form 30 days before the first redundancy. In this case the minimum consultation period before dismissal is also 30 days. 
It is unrealistic that we can follow all steps outlined below in the minimum window for consultation:
1. Notify RPS.
2. Commence consultation (with employees, union or staff reps).
3. Provide clear information with enough time to consider the planned redundancies.
4. Respond to any request for further information.
5. Give affected staff termination notices with agreed leaving date.
6. Issue redundancy notices once consultation is completed (GOV.UK, n.d.).
The Trust could at first offer voluntary redundancy with an additional financial incentive; this process follows the same rules as outlined above, however, an application for voluntary redundancy does not automatically grant a redundancy agreement. By its nature, this could reduce any allegations of unfairness throughout the process (Davidson Morris 2025).

Making redundancies on performance could be a contentious route for selection. To effectively make redundancies on this basis we must have strong and genuine evidence of the following:
· Poor performance must be known to them and has been raised with them – subject to scrutiny and lack transparency if not.
· Not caused by any form of discrimination as defined in the protected characteristics within the Equality Act 2010.
· Should be part of a wider range of objective criteria (Springhouse Solicitors, n.d.).

Redundancy process is costly; Redeployment and retraining should also be considered as a cost-effective option for the Trust.


 (AC 3.3)   

Your Chief Executive Officer is about to open preliminary negotiations with a neighbouring hospital trust about the possibility of merging their two major pharmacy operations. The new centralised pharmacy will be based in your Trust but will provide services to the neighbouring trust as an expanded operation. She asks you to explain the major relevant rights that any employees involved in the merger might have in respect of the Transfer of Undertakings (i.e. TUPE) regulations should it go ahead at some date in the future.
    
The potential merger of pharmacy operations invokes employee rights under the Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 2014 (TUPE).
‘Transfer of Undertakings (Protection of Employment) regulations’ (TUPE) protect employees' rights when they transfer to a new employer (Acas 2024), which includes the transfer of all contractual rights of the employee including service continuity, employment contracts, union recognition, collective agreements, (Daniels (2022) and holiday entitlement, etc. Pension rights are protected up to the date of transfer however the new employer does not need to offer an identical package. Rights to redundancy remain relevant should the new company fail (GOV.UK, n.d. a). Employers cannot impose changes even if those changes are more favourable to the employee without an agreement. Renegotiation of terms and conditions can be made if not less favourable to the employee after 1 year through collective agreement (GOV.UK, n.d.). The employee type of work should stay mainly the same and the new employer must inform the employee of any changes they plan to make and any changes to their terms e.g. work patterns and pay date (Acas 2024). Employees are protected from unfair dismissal linked to the transfer (Daniels, 2022)

The employer must inform trade unions or employee’s representatives (post 1st July 2024 employers may consult directly with employees if there are fewer than 10 employees transferring or the business has fewer than 50 employees) of the reasons for transfer and when the transfer is happening, what affect the transfer will have on employees,  any information about reorganisation and whether any agency workers are used and what work they are doing as TUPE regulations do not protect agency workers. (UK Government, n.d. & Acas, 2024 & Daniels, 2022). Daniels (2022, says that should the consultation not take place or is ruled to be inadequate, the liability is jointly the responsibility of the transferee and the transferor.  In this instance, each employee affected may be awarded up to 13 weeks’ pay in compensation (known as a protective award).

Legally the transferor must provide the transferee with certain information at least 28 days prior to the transfer date; this includes the name and ages of all transferees, the details of employment particulars, details of preexisting applicable collective agreements, details of any disciplinary action, grievances and legal action against the transferor in the past two years; If this information is not provided, the Employment Tribunal can award the transferee up to £500 per affected employee (Daniels, 2022). 

When considering TUPE regulations, the major relevant right for employees in this case are as follows:
Employees remain on existing terms and conditions including holiday entitlement, continuous employment rights and any collective agreement previously agreed with the previous employer. 
Rights around dismissal and redundancies still apply. Right to a written statement of employment with the new employer (UK Government, n.d.).


 (AC 4.1)

You are asked to explain the regulatory requirements relating to the calculation of holiday pay to a new colleague. There are several dozen nurse bank staff who are employed regularly but on a casual basis to work in his department. They mainly cover shifts when permanently employed colleagues are absent and he is keen to ensure that their holiday pay is calculated fairly and lawfully.   


According to the UK Government ([GOV.UK], n.d), all employees in the UK are entitled by law to receive the equivalent of a minimum 28 days pro rata (based on 5+ days a week and inclusive of bank holidays). An employer may choose to allow more annual leave entitlement in their contracts (known as ‘contractual leave entitlement).
It is important to note that you must always round up to the nearest hour when calculating leave and the hour is 0.5 an hour or more.

The member of staff you are referring to is employed on a casual basis (also known as working ‘irregular hours’), and you should calculate their accrued leave based on hours they have already worked. Alternatively, you can use the ‘holiday entitlement calculator’ on the GOV.UK website to estimate their entitlement based on an average amount of hours or days worked.

ACAS (2025e) explains that regardless of when the workers leave year starts, holiday pay for irregular hours in based on their average pay over 52 weeks previous; this also applies to part year workers. Employees who haven’t been employees for that long will have their worked out based on how many full weeks they have been employed and take an average.

Should the employee have taken any leave where they received less pay, i.e. statutory leave, sickness (receiving only SSP) or they received no pay, holiday pay should factor in the week earlier in its place to provide a true average. Should there be multiple weeks where the worker received less pay as defined above, holiday pay can be worked out no further back than 104 weeks (ACAS, 2025e).

Holiday payments must be inclusive and reflective of contractual terms like commission, length of service, job role, overtime enhancements etc (ACAS, 2025e).

Rolled-up Holiday pay is when employers add holiday to a workers hourly rate instead of paying when leave is taken (can be used by irregular-hours workers and part-year workers since April 2024). This type of pay is calculated at:
Holiday pay = 12.07% of hours worked within a ‘pay period’.



Last year the system for working out accrued leave changed so for staff members with a start date after 31st March 2024, the following applies:
Note: A ‘pay period’ is simply how often they get paid i.e. weekly, monthly, etc. (GOV.UK, n.d.).

It is paid alongside normal wages and appears separately on the payslip (ACAS, 2025f).

When holiday is paid this way, workers do not receive pay when on holiday because it has already been paid and spread across their wages. An issue with this is that it could discourage leave-taking, and holidays remain vital for wellbeing, productivity, and retention; In this instance, it is recommended to consult staff and unions, check for contract changes, and ensure workers are encouraged and able to take leave (ACAS, 2025f).

Rolled-up holiday pay also applies when workers are on sick leave or statutory leave (e.g. maternity, paternity, adoption). In such cases, employers must pay an average of the holiday pay earned over the previous 52 weeks (or shorter if employed for less).
Employers may still use traditional holiday pay methods instead of rolled-up pay (ACAS, 2025f).




 (AC 4.2)

A member of staff who is pregnant asks you to explain to her the major ways in which maternity leave and shared parental leave differ. She is considering which of these options would be most beneficial to her and her partner and is looking for your guidance before making her decision. 

To assist you in making an informed choice I have broken down the key differences in the table below (any enhanced contractual maternity leave will be in addition to the stated leave below): 

	
	Maternity Leave
	Shared Parental Leave (SPL)

	Qualifying factors
	· you've been working continuously for 26 weeks for the same employer before your 'qualifying week'
· you earned at least £125 a week on average for 8 weeks before your qualifying week (Acas 2025).

	· having a baby
· using a surrogate to have a baby
· adopting a child
· fostering a child who you’re planning to adopt


	Length of leave
	Up to 52 weeks - 26 weeks Ordinary Maternity Leave (OML) plus 26 weeks Additional Maternity Leave (AML).
	You can share up to 50 weeks (after 2 weeks of maternity).

	Pay
	Statutory Maternity Pay for up to 39 weeks.

SMP Breakdown:
· 90% of average weekly earnings (before tax) for the first 6 weeks.
· £184.03 or 90% of average weekly earnings (whichever is lower) for the next 33 weeks.

	Statutory Shared Parental Pay (ShPP) for up to 37 weeks after the first two weeks of compulsory maternity leave.
(You need to share the pay and leave in the first year after your child is born or placed with your family).

ShPP Breakdown:
· Paid at £184.03 per week or 90% of average weekly earnings, whichever is lower.


	Flexibility
	Can’t be split.
	Can be shared between both parents.
You can use SPL to take leave in blocks separated by periods of work or take it all in one go. You can also choose to be off work together or to stagger the leave and pay (take it in turns).

	Time Off Together
	Not possible.
	Yes, both parents can be off at the same time.

	Eligibility
	No prior length of service required for leave.
	There’s different criteria for birth parents and criteria for adoptive parents or parents using a surrogate.

· The mother must give up/  end her maternity leave/pay early to create ‘shared leave’.
· You must give your employer at least 8 weeks’ written notice of your leave dates


	NOTES
	You also have a right to paid time off for antenatal care, regardless of your length of service (ACAS, 2025).

	



Recommendations:
If you would rather have a longer period off with a pay rate that is more predictable, maternity leave may be more beneficial. If flexibility and shared parenting are important, SPL could suit your family better.




 (AC 4.3)

A colleague in the People Management team has recently received a letter from a newly appointed administrative officer who is employed to work on your main hospital site. She is formally requesting the right to work from home on three days each week. Your colleague does not wish to accede to this request for fear that it will encourage other administrative staff to demand the right to work from home too and that this will reduce the quality of the service the team provides. Include an explanation of employment rights in relation to flexible working in your answer.

Since April 2024, ACAS (2024d) explains that employees have a statutory ‘day one right’ to request flexible working under the Employment Relations (Flexible Working) Act 2023. Since then, two requests are permitted with in a 12 month period and employees are no longer required to explain the impact of their request to the employer.  
Employers must consult with the employee before rejecting a request and the outcome must be given within 2 months. Good practice recommendations are for employers to advocate for accompaniment to employee meetings (e.g. a colleague or union representative) (ACAS, 2024d). 

Employers have a legal duty to be reasonable when considering a flexible working request and should weigh up the advantages and disadvantages and consider alternatives to the request should it not be suitable for the business. Meetings should be conducted without bias in a fair manner (People Management, 2024); Failure to follow the statutory process risks claims of unfair treatment or a breach of rights.

Should the request be granted, follow-up discussions should be held to clarify any logistics (ACAS, 2024d). 

People Management (2024) say there are eight fair reasons for refusing flexible working requests and employers should think about the impact on the business of accepting or rejecting them. Reasonable business objections for this case could be based on workload needing to be reorganised with other staff and the business will not be able to meet face-to-face customer demand. The argument stated ‘the quality of the service the team provides’ is a reasonable argument as is reason for refusal, however it should be made clear as to why it will affect quality to avoid upset and potential legal exploration.
Other reasonable business reasons for refusal include: flexible working may affect performance, additional costs incurred to the business, people cannot be recruited to fulfil the workload, working times proposed are unsuitable for business productivity, there are plans in place to make changes in the workforce (GOV.UK, n.d.). When rejecting requests, employees are required to provide additional explanation. If the decision is appealed a different manager should conduct the meeting to ensure and impartial approach (ACAS, 2024d). The consultation should be documented, and clear reasons given (People Management, 2024).

The worry about additional requests in valid, however greater requests should be expected since the new legislation. A balance approach should be sought be to resolve this case. People Management (2024) describe the need for training to upskill managers in empathetic conversations and delegation in hybrid contexts; There is a balance in good service delivery and employee wellbeing. They highlight benefits to flexible working like reduced absence, staff retention and attracting talent in addition to employee engagement. 

The application for flexible working is known as ‘making a statutory application’ – where the applicant writes to the employer, the request is discussed with them and a decision is made on it within 2 months (can be longer if agreed with the employee). The employee has a right to make 2 applications within a 12 month period. If a request is agreed, changes should be made within the contractual terms and conditions and a start date arranged for flexible working to commence. Should an agreement not be reached, the business reasons for declining the request must be discussed and the employee has a legal right to complain to an employment tribunal should they deem it unfair (UK Government, n.d.).
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