


          According to McDonald (2018), the Offences Against the Person Act 1861 (OAPA), an enduring piece of legislation, has been a cornerstone in shaping the legal response to crimes against individuals in England and Wales for well over a century. However, in the face of societal transformations, questions begin to arise. The key question is does this historical statute adequately serve the needs of the modern society we live in, particularly in addressing non-fatal offences against individuals. This essay focuses on an exploration of the relevance of the OAPA in contemporary times, specifically focusing on non-fatal offences. A crucial aspect of this analysis involves considering the Law Commission's proposed reforms (2015), which emerged as part of a scoping exercise it conducted, aimed at laying the groundwork for a comprehensive reform of the Act. This essay not only seeks to evaluate the inherent strengths and limitations of the OAPA considering its historical context, but also addresses the necessity for reform as highlighted by the Law Commission. 
          Before analysing the Commission's proposals, it is imperative to examine the reasons that initiated the call for reform, setting the stage for a critical evaluation of the Act's adaptability to the complexities of modern non-fatal offences. The OAPA has persistently been criticized for its ‘embarrassingly archaic’ language, which has become increasingly disconnected from the dynamics of today’s society (Eugenicos, 2017). This linguistic complexity continues to hinder its application to twenty first-century crimes. A notable example illustrating the struggles with the Act's language is the case of ‘R v Cunningham’ (1957). Here, the court grappled with the term ‘maliciously’, a key element in the OAPA necessitating a men’s rea (guilty mind) when evaluating a crime. The term's outdated nature rendered it challenging to interpret in a manner consistent with modern legal perspectives. Although the court endeavoured to clarify its meaning, the enduring ambiguity of the language remained a contentious issue, exemplifying the difficulties associated with integrating the Act into the evolving legal landscape (Caron, 2024). 
[bookmark: _Int_cosPjJ3K]          Stated by Routledge-Cavendish (2002) and as demonstrated in the case of ‘R v. Ireland and Burstow’ (1997), the council disputed as a matter of law, that assault could never be committed by words alone, therefore assault cannot be committed by muteness. This created issues within the case and caused room for interpretation and the court confronted the offense of inflicting grievous bodily harm (GBH) under Section 20 of the OAPA (1861). The Act's outdated language created ambiguity as the court had to interpret the term ‘inflict’ and to determine whether or not it extended to psychiatric harm, necessitating a stretched interpretation to align with contemporary understandings of such a definition. The emphasis is now on the effect of the defendants’ actions on the victim, rather than the means adopted by the defendant. These cases collectively underscore the challenges posed by the OAPA's (1861) antiquated language in addressing modern legal complexities.
          As emphasised by the Law Commission (2015) another issue is that the statute fails to identify and provide a hierarchy of offences and is flawed in many respects. The OAPA fails to reflect the seriousness, culpability, and the harm caused for these offences. This criticism refers to sections 18(Shooting or attempting to shoot, or wounding with intent to do grievous bodily harm), section 20 (Inflicting bodily injury, with or without weapon) and section47(Assault occasioning bodily harm) and the fact that the variations among them not being stated explicitly. Some concerning arguments are immediately apparent, for example the most significant sentence for both section 20 and section 47 being five years imprisonment even though the provisions appear to differ regarding the seriousness of the actus reus (action or conduct which is an element of a crime) defined for the offence. This is uncommon, and it is thought to be incredulous that Parliament has failed to address this peculiarity in the dozens of sentencing and criminal justice Acts that have been passed over the past forty plus years (Jefferson, 2012).
           Eugenicos (2017) emphasises there are growing disparities among low-subordinate offences like assault, which has a half a year jail term, and causing actual bodily harm (ABH), which includes a five-year penalty. Prosecutors encounter difficulties when deciding whether to advocate for a lower crime depending on the level of harm, resulting in a cheaper and faster trial in magistrates' courts. If, however, the conduct resulted in genuine injury, this could be incorrect, and the prosecution should indict for an offence that matches the harm, risking a more costly Crown Court trial. In an era when the criminal justice system has battled to maintain resources owing to budget shortages and economic challenges, the alterations that are being suggested would increase efficiency and discourage wasteful spending.
         The Law Commission (2015) report suggests there are many offences that could possibly be selected for abolition. Some of these offences being section 17 (impeding a person escaping from a shipwreck), section 26 (not providing apprentices or servants with food), section 27 (exposing children to danger), section 31 (setting a spring gun, man trap or other engine calculated to destroy life or cause grievous bodily harm) and section 37 (assaulting a magistrate or other person in the exercise of his duty preserving a wreck), all of which are named within the OAPA (1861).  Professor David Ormerod KC, Law Commissioner for criminal law states these are distinctive examples of how Victorian statues were drafted with convoluted detailed offences which highlights that there is no appreciation for these offences in present times. Such a point can be illustrated by the law which impedes a person endeavouring to save himself from shipwreck, a law currently defunct within modern society and serving no purpose (Law Commission England and Wales 2026).
           The OAPA (1861) includes a wide range of non-fatal offences. This Act covers offences that range between the solemn crimes of grievous bodily harm (GBH) to everyday common law assaults. Although the significance between these offences varies, they all contain the same characteristics, namely the use and or threat of use of violence by the defendant to the victim. There were an estimated 0.9 million violent offences in the year ending September 2023 in England and Wales (The Office for National Statistics, 2024). Despite the occurrence of these offences, the law remains governed by a statute that is over one hundred and fifty years old and as stated by Demetriou (2016) reform is undoubtedly overdue. Modernist approaches have been favourably argued in relation to the reform of the OAPA. The Law Commission (2015) advocated the idea of proposing new laws to modernise the statute.
          Within the Law Commission’s Scoping Consultation Paper (SOC) the body recommending the initiation of new offence being aggravated assault. The reason for this proposal being to resolve the issues around the growing disparities between low-level offence of assault and actual bodily harm. The proposed aggravated assault charge would only be triable with in the magistrate court carrying a twelve-month maximum sentence being larger that assault but a lesser actual bodily harm (ABH). Awarding this application would mean low level cases of injury can be transferable to the magistrate court ultimately saving money and accelerating the legal system (Bowcott, 2015).  Following this proposal, Justice Secertary Dominic Raab MP announced the amendment of the maximum sentence that can be given for one offence at the magistrate courts to six-month prison sentence to twelve-month prison sentence, this would approximately free up two thousand extra days of Crown Court time annually (UK Government, 2022).
          Despite the clear acknowledgement that the OAPA has underpinned our legal system, with over 26,000 prosecutions of non-fatal offences on average every year, it is clear that a revision and amendment of the Act is essential. This is summarised by the Law Commission (2015, p196) which ‘recommended that the 1861 Act and associated offences should be replaced by a comprehensive modern statute on offences against the person’.
          More prominently, there was a clear alignment that such reform should be inclusive of psychological or ‘mental injury’ being considered when contemplating the impact on victims. The recommendation also clearly tackles the need to address the outdated language, citing how there is ‘necessary updating to the wording’ (Law Commission, 2015, p199). Succinctly, as is noted in the example of ‘R v Lynsey’ (1995) that ‘Bad laws cost money and clog up the courts with better things to do’ (Jefferson, 2012, p472) and this summarises the urgent need for reform. Adopting the recommendations has numerous advantages for those implementing and upholding such statutes. Such a view is supported by Finch and Fafinski (2021) who argue that the implementation of the Law Commission’s findings and establishing a new hierarchy of offences could support clearing up some of the procedural discrepancies in relation to the Offences Against the Person Act 1861. 
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