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You are required to respond to the following six tasks:
1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law.
2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established.
3. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
(b) Explain briefly the main requirements of redundancy law
(c) Summarise the main requirements of the law on business transfers.
4. Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and 
     working time and, 
(b) the major maternity, paternity and other family-friendly employment rights.
5. Summarise:
(a) the major requirements of health and safety law
(b) key legislation supporting equality and diversity in the workplace
(c) the concept of implied duties in relation to employee management at work.
6. Explain briefly the main requirements of unfair dismissal law in respect of:
(a) capability
(b) misconduct
(c) grievance


Employment law is complex and always changing. This report will briefly address why employment law is needed and how it is enforced, how discrimination law effects recruitment of staff, how employees and contracts can change, basic employment rights, key legislation around employer and employee duties, and the law in relation to unfair dismissal. 

1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law.  	Word Count: 750

Employment law is a framework that governs the relationship and power between employer and employee (including ex-employees and job applicants).  It effects the management methods of the employer and protects both parties (Daniels, 2019).  These UK laws are affected by several factors including the political party in government, European directives, and Codes of Practice.  For example, in the 1980’s the Conservative Government perceived that employees had the majority balance of power, therefore new legislation was brought in to balance the scales.  The Taylor Review (2017), commissioned by the Conservative Government, reviewed the modern working practices in the UK (Taylor, 2017; CIPD, 2019).  Several recommendations have been made, including some that could assist gig economy issues.  Changes based on these recommendations have yet to be seen.

Employment law consists mainly of civil laws and a number of criminal laws, e.g. Corporate Manslaughter and Corporate Homicide Act 2007.  Criminal and civil law offences follow different court systems (Taylor & Wilkinson, 2016).  Civil laws are based on the law of contract, tort and property, and are taken through their own system to resolve disputes between employer and employee.  
Under the law of contract, both employer and employee must adhere to obligations agreed to when the contract was drawn up and signed.  When an obligation has been breached, the dispute can be taken forward.  
Under the law of tort, wrongful actions such as negligence, can be taken forward.  

[bookmark: _GoBack]Civil offences, on the other hand, are brought forward by either the employee or employer through a civil court system for resolution.  The aim of the civil court system is to judge disputes between employer and employee that cannot be resolved outside the system.  ACAS is the body that works with the system to ensure the process is fair (ACAS, No Date).  Therefore, to bring a claim forward, the claimant must first contact ACAS (otherwise the claim cannot be taken forward to the Employment Tribunal (ET)) who offer an opportunity for early conciliation.  If both parties agree, a settlement could potentially be reached at this point with no need to take the matter further.  If, however, a settlement cannot be made, because of one or both parties, the claim can be taken forward to the ET by completing the ET1 document and submitting it within three months of the alleged offence. There are three claims, however, where the time limit is six months, not three – unfair dismissal for unofficial industrial action, redundancy pay, equal pay (Daniels, 2019).  Once the ET1 has been processed an ET3 is sent to the respondent for completion within 28days from sending when ACAS will again attempt to facilitate a settlement.  If a settlement is reached at this point a COT3 form is signed, where each party agrees not to pursue the issue any further, and the case is withdrawn from the ET.  If no settlement is made, each party will receive copies of each completed document before the next stage.  There are times the next stage could be the full hearing, but in some instances it could the preliminary hearing to resolve necessary points before the full hearing – this could be via telephone.  Having reviewed the case file, the full hearing by the ET would be next, where the tribunal would hear from both parties (and representatives), before conferring to reach a judgement.  The judgement and remedies are sometimes given verbally, but always in writing to all parties.   It is important to note that failure to follow the code set out by ACAS by either party could result in a claim value difference of 25% (ACAS, ND).  
Any appeals to the outcome must be on a point of law or a perverse finding taken through the following route: Employment Appeal Tribunal, Court of Appeal, and Supreme Court.  When civil claims are not related to employment, the steps followed are: High Court/County Court, Court of Appeal, Supreme Court.  There are times when claims can be brought to both the High Court/County Court and the ET, e.g. certain cases of wrongful dismissal.
 
The remedies to an outcome in the ET can include reinstatement, re-engagement, compensation – depending on the claim heard.  The amount of compensation/reward will also be impacted by which court the claim is taken through.  There are, however, caps on certain compensation values e.g. £25,000 on breach of contract claims in the ET and £83,682 or employee’s annual salary (whichever is lower) for unfair dismissal (Daniels, 2019).  If the offence comes under criminal law, then fines or imprisonment can be meted out.     


1. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established.        Word Count: 837

Under the Equality Act 2010 employees, job applicants, and ex-employees who come under the nine protected characteristics – sex, race, age, marital status/civil partnership, pregnancy/maternity, disability, sexual orientation, religion/belief, gender reassignment – are covered by legislation in the recruitment and selection process.  From the job advert through to the contract of employment, there are six categories of ways that discrimination could be shown in this process:
*Direct discrimination – “where the reason for a person being treated less favourably than another is a protected characteristic” (GOV.UK, ND). E.g. a pregnant woman not shortlisted to interview or given the job because it is thought that she would go on leave soon after starting the job,
*Associative – “when someone is treated unfavourably on the basis of another person's protected characteristic” (ACAS, ND). E.g. a carer of a disabled person isn’t provided adequate time before the interview time/date to arrange sufficient caring substitution or not given an option of dates/times convenient to both potential employer and the caring needs.
*Perception – “When someone is treated unfavourably because others believe they have a protected characteristic, even though in reality they don't have it” (ACAS, ND). E.g. a person is required to only care for people of the opposite sex as he/she is perceived as being gay because he/she has characteristics stereotypically associated with gay people.
*Indirect discrimination – “when a policy which applies in the same way for everybody has an effect which particularly disadvantages people with a protected characteristic” (GOV.UK, ND). E.g. the induction of a job is held in a location that a person with a religious belief would not enter.
*Discrimination arising from disability – “discrimination to treat a disabled person unfavourably not because of the person’s disability itself but because of something arising from, or in consequence of, his or her disability” (GOV.UK, ND). E.g. a disabled person not getting a job because he/she had poor scores which resulted from not being able to participate in a physical activity during an assessment day.
*Failure to make reasonable adjustments – “failure to comply with any one of the reasonable adjustment requirements amounts to discrimination against a disabled person to whom the duty is owed” (GOV.UK, ND). E.g where a sign-language interpreter/lip-reader wasn’t provided during the interview for a deaf person needing one.

It is important to note that there is a difference between positive discrimination (illegal) and positive action (legal) in recruitment and selection, as it is lawful to encourage an underrepresented group into action – e.g. advertising a job in a community where people from an underrepresented ethnic minority are known to reside (Daniels, 2019).

There is no defence for direct discrimination, however, if a reason for an action can be objectively justified, a court may allow it. Occupational requirements are an example of this, where the need arises for a person under a protected characteristics to be employed due to the nature of the role, e.g. the job requiring physical contact with people and deemed inappropriate for someone of the opposite sex to carry out the contact – Etam plc v Rowan (1989) IRLR 150. If the respondent cannot provide proof to show claimed acts were not discriminatory, then a judge can rule in the claimant’s favour and remedies can be awarded – compensation that is not subject to limitation, uncapped compensation to injured feelings (in all discrimination cases), and actions the employer should take (Daniels, 2019).  


It is not a requirement in the UK that contracts of employment must be made in writing, they could be made verbally providing they meet the five major conditions – unconditional offer, unconditional acceptance of offer, intention to enter legal relationship, consideration, and certainty (Taylor & Wilkinson, 2016).  
A contract should contain express terms, implied terms and statutory rights. 
*Express terms are details that are explicitly discussed between employer and employee, including holiday entitlement, salary, sick pay. These terms cannot replace statutory rights (Daniels, 2019).
*Implied terms are details that were not discussed but are taken from various sources - collective agreements (express and implied incorporation between the employer and a negotiating group, such as a trade union), statute (enforced through parliament), custom and practice (that is usually/always done and the management are aware), the courts (after investigating all factors around the employer/employment relationship and the custom/practice in question), and work rules (governing how they require the employee to act).
*Statutory rights are derived from Parliament, such as the National Minimum Wage Act 1998, must be adhered to above what the contract states.

Under Sections 1-7 of the Employment Rights Act 1996 (ERA), the employee has the right to expect a written statement of initial employment particulars within two months of commencement.  This includes details such as name of employer and employee, job title and description of duties, terms and conditions of hours of work, holiday pay and sick pay, details of pension scheme and others (Daniels, 2019).

When determining contracts of employment, the employer should determine the type of staff being employed – employee, worker, self-employed – as this will affect who and what is covered by legislation and their rights.  


1. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
(b) Explain briefly the main requirements of redundancy law 
(c) Summarise the main requirements of the law on business transfers. 			Word Count: 996

Contracts are legally binding for both parties, so cannot be changed unilaterally; consultation and bilateral permission must be gained first  (Daniels, 2019).  Occasionally contracts require changing for business needs – e.g. including a flexibility clause, when there is a change in product/service etc (Taylor & Wilkinson, 2016).  When employment law is breached during contract changes, claims can be made against the employer.
Communication is vital for a smooth process, particularly as this will involve negotiations.  Depending on the number of contracts being changed the communication process will differ:

	Number affected
	Discussions
	Consultation period

	<20
	Employees affected only
	N/A

	20-99
	Employees affected and representatives
	30 days minimum

	100+
	Employees affected and representatives
	45 days minimum



The aim of the communication is to come to an agreement on changes.  When agreement is reached, the employer should provide written confirmation to employee(s) affected and possibly ask for a signature to evidence agreement (ACAS, 2014).  Occasionally, no agreement is reached within this period.  If, however, the employee continues to work in accord with the changes and for a significant period, it can be construed as acceptance to the proposed changes to the contract (Daniels, 2019) – Hepworth Heating Ltd v Akers and others (2003) EAT 846/02.
If no agreement is reached and the employee does not work in accord with the changes the employer has two options:

	Action
	Risk

	Using the reason ‘some other substantial reason’, terminate contract of employment and offer a new contract with new terms.
	Unfair dismissal claim.

	Negotiate new terms with employee’s representative(s). If unsuccessful, after a reasonable period, and employer has justified business reasons, notice can be given that changes will proceed.
	Resignation and claim constructive dismissal.




Under the Employment Rights Act 1996 (section 139(1)), redundancy is fair if reason for dismissal falls under cessation/intention of cessation of: 
*the purpose of the business (which the employee was employed). 
*the place of the business (where the employee was employed).
*the type of work carried out by employee, or particular place of work (GOV.UK, ND).
When 20+ redundancies are intended, the employer must complete form HR1 and submit to the Secretary of State for Trade and Industry upon announcement.
Again, there must be a collective consultation period following the same criteria as with contract changes (GOV.UK, ND).

 
Under section 188 of the Trade Union and Labour Relations (Consolidation) Act 1992, information must be provided to employees potentially affected before the consultation period can begin, including:
*reason for redundancy
*number and types of jobs potentially affected
*total number of employees potentially affected
*proposed selection method
*method of calculation redundancy payment
  
To determine employees selected for redundancy when more than one employee undertakes similar jobs to the job being made redundant, a process must be followed consisting of 1) correct identification of the selection pool, and 2) consistent, fair and objective selection method, based on criteria agreed with representatives.  E.g. attendance records, performance, length of service (though this could be classed as age discrimination), as opposed to opinions on which employees are best, which are subjective – Williams v Compare Maxam (1982) IRLR 83.

When consultation is complete, and jobs for redundancy selected, dismissal notices can be issued (Daniels, 2019). The employer must write to all potentially affected providing key information on the decision and invited to discuss so evidence/information can be explored.   The employee has the right of accompaniment to these meetings by another employee or trade union representative.  Following the decision to dismiss, the employee has the right to appeal.  When dismissed, an employee is entitled to statutory redundancy pay only when employment has been continuous for two years or more up until point of dismissal (Daniels, 2019).
  
An employer has the right to offer either to renew the contract or a suitable alternative for the employee being dismissed within four weeks of the contract expiring.
The employee is entitled to a trial period of four weeks with the alternative employment whilst under notice of redundancy.  If the employee refuses the offer, despite it being the same as the previous or a suitable alternative, under the Employment Rights Act 1996 (section 141), the employee forfeits the right to redundancy compensation (Daniels, 2019).  
If all steps under the ACAS code are not followed the employer risks an unfair dismissal claim.   


When there is a business transfer (whole or in part) and/or a change in a service provider – either through outsourcing, second and generation outsourcing, or insourcing – the Transfer of Undertakings (Protection of Employment) Regulations 2006 – TUPE – protects employees affected immediately before, during or after the business transfer (ACAS, 2019).  It ensures all contractual rights are transferred with the employee from the old employer (transferor) to the new (transferee), including: 
*continuity of service, 
*contract of employment - under the act, no dismissal or contract variation, including type of work and place of work, can take place as a result of the transfer, unless there is a justified reason – i.e. an economic, technical or organisational (ETO) reason.  
*collective agreements – only after a year can the transferee amend any collective agreements as they were not involved in the original negotiations.  Any amendments, though, must not be less advantageous to the employees. 
*trade union recognition 
*any obligations within the contract of employment – only contractually obliged non-occupational pension schemes can be transferred (Daniels, 2019).  
An employee has the right to refuse to be transferred, resign and claim constructive dismissal, as any dismissal directly relating to the transferred is classed unfair (so long as the employee has been employed two years).  If resignation is decided at this point, the employee should submit their objection to the transfer of employment to the transferor so employment will cease before the transfer.
Employee representatives must be given key information, and an adequate consultation must take place – under the responsibility of both transferor and transferee – otherwise employee may be awarded up to thirteen weeks’ pay as compensation.  
The transferor must also provide the transferee with information on the employees being transferred at least twenty-eight days before the transfer date (Daniels, 2019).


1. Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and 
     working time and,  
(b) the major maternity, paternity and other family-friendly employment rights. 	Word Count: 973


The Working Time Regulations 1998 (WTR) relates to the health and safety of workers, including number of hours worked and holiday entitlement (Daniels, 2019).  The regulations limit workers to working no more than an average of forty-eight hours over seventeen weeks, eight hours for night workers, eleven hours a day and one day a week rest, as well as an in-work rest for shifts over six hours (CIPD, 2018) – Barber and others v RJB Mining (UK) Ltd (1999) IRLR 308 (Daniels, 2019). It is important to note that workers can opt out of the restriction of the working week and that requirements for under eighteens and night workers are slightly different.  WTR also states workers are entitled to twenty-eight days’ paid leave a year, including bank holidays – Stringer v HMRC (2009) IRLR 214.  While WTR provides regulations for safer working, there is a contentious issue in the definition of ‘worker’.  It states that a worker is anyone that works under a contract – employment or another, “whether express or implied and (if it is express)…the individual undertakes to do or perform personally any work or service for another party” (cited in Daniels, 2019) – Torith Ltd v Flynn (2002) EAR0017/02.
Under the ERA (section 8) each employee has the right to a written pay statement with/before wages that shows the gross and net amounts as well as nature/purpose of deductions – City Facilities Management (UK) Ltd v Beckett (2014) UKEAT/0527/13 (Daniels, 2019).  Failure to do so can result in the issue being brought to the ET.
under the National Minimum Wage Act (NMW), a worker has the right to a minimum hourly rate of pay.  The amount is dependent on the worker’s age, and is currently:
*£7.83 per hour (p/h)
*£7.83 p/h – 25+ years
*£5.90 p/h – 21-24years
*£4.20 p/h – 18-20years
*£3.70 p/h – 16-17years
Again, the definition of worker has been in contention as seen in the case Leisure Employment Services v HMRC (2007) EWCA Civ 92.
Employers are also obliged to pay Statutory Sick Pay (SSP) when employees are off sick for four days or more in a row and earn at least equal to the lower earning limit.  The limit for SSP is twenty-eight weeks within twelve months (Daniels, 2019).


The family friendly rights include maternity and antenatal, paternity, adoption, shared parental leave, parental leave and time off for dependants.  These rights are covered in a variety of legislation including ERA, Employment Relations Act 1998, Employment Act 2002 and the Work and Families Act 2006 (CIPD, 2018).  They include:
*protection from dismissal, discrimination or negative treatment because of pregnancy – Webb v EMO Air Cargo Ltd (1994) IRLR 482.  
*the right for paid time off to attend antenatal appointments scheduled during work hour – Gregory v Tudsbury Ltd (1982) IRLR 267 (Daniels, 2019).  
*the right for the primary adopter to visit the child being adopted up to five times with paid leave, the secondary adopter has the right to up to two visits of unpaid leave.
There are various forms of leave that families have the right to:
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	Leave
	Length
	When
	Eligibility
	Pay

	Compulsory Maternity Leave (CML)
	2weeks (four for factory/workshop workers)
	Immediately after birth
	No criteria
(Cannot be part of SPL)
	See SML

	Ordinary Maternity Leave (OML)
	26weeks
	(Includes CML)
Intended start date of OML;
The day after pregnancy-related sick leave 4weeks prior to EWC;
The day of childbirth, even if before 11thweek before EWC 
	Employee is pregnant, informed employer in writing no later than the 15thweek before expected week of childbirth (EWC)
	An employer can pay Statutory Maternity Pay (SMP) or an amount higher.

	Additional Maternity Leave (AML)
	26weeks
	Immediately after OML
	As above
	Dependent on policy.  Employer can pay up to 13weeks if eligible for SMP

	Statutory Maternity Leave (SML)
	Up to 52weeks (OML + AML)
	No earlier than the beginning of the 11thweek before EWC
	No criteria
	If eligible for SMP – 90% of salary for first 6weeks, then £145.18 per week for remaining 33weeks

	Statutory Paternity Leave 
	Up to 2weeks
	Within 56days of child’s birth
	Continuously employed for 26weeks as of 15thweek before EWC;  
given 28 days’ notice to employer of leave;  
must be father of the child and/or have responsibility for the child’s upbringing.
	Currently £145.18 per week

	Statutory Adoption Leave
	Same as SML (excluding CML)
	On, or up to 14days before, child placement
	Child is placed with employee for adoption
	SAP – same as SML

	Ordinary Adoption Leave (OAL)
	Same as OML
	As above
	As above
	As above

	Additional Adoption Leave (AAL)
	Same as AML
	Same as AML
	OAL was taken and did not end prematurely 
	As above

	Shared Parental Leave (SPL)
	52weeks (excluding CML)
	No earlier than the beginning of the 11th week before EWC;
Can be continuous or discontinuous leave
	Both employees must meet eligibility criteria for SML, SAL, SMP, SAP;  
one parent must be in continuous employment for 26weeks at 15thweek before EWC and the other must be in continuous employment for 26weeks in 66weeks before due/placement date with earnings above maternity allowance threshold; 
Eight weeks’ notice given to end SML/SAL for SPL 
	Same as SMP/SAP; entitlement per couple (not each)



(CIPD, 2018; Daniels, 2019; Taylor & Wilkinson, 2016)

During leave, the employee is entitled to:
*the benefits of the terms and conditions of employment.
*up to ten keeping in touch/shared parental leave in touch days, where the employee is allowed to work without it affecting maternity pay.
*meet obligations under terms and conditions (unless inconsistent with maternity leave).
Under the Flexile Working Regulations 2014, employees who have at least 26 weeks’ continuous service can request flexible working (ACAS, ND).  The government initially introduced the law in 2003 as a way to encourage parents to return to work after an addition to the family, now the right to request is open to all employees.  Employee can request changes to their hours, times and place of work to their employer.


1. Summarise: 
(a) the major requirements of health and safety law 
(b) key legislation supporting equality and diversity in the workplace 
(c) the concept of implied duties in relation to employee management at work 		Word Count: 701

There are numerous legislations related to Health and Safety (H&S) that exist, including:
*Health and Safety at Work Act (HASAWA) 1974
*Workplace (Health, Safety and Welfare) Regulations 1992
*Health and Safety (Display Screen Equipment) Regulations 1992
*Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995
*Provision and Use of Work Equipment Regulations 1998
*Control Of Substances Hazardous to Health Regulations (amended 2002)

Under HASAWA, section 2(1), the employer’s duty in H&S include:
*safe and adequate plant and equipment – BAC Ltd v Austin (1978) IRLR 332
*safe premises and/or place of work – Latimer v AEC Ltd (1953) AC 643
*competent and safe fellow employees – Hudson v Ridge Manufacturing Co Ltd (1957) QB 348
*a safe system of work – Crouch v British Rail Engineering (1998) IRLR 404

Within H&S is the employer’s duty of care to the employee’s mental health and wellbeing through the provision of a safe system of work, and work-related stress can be a breach of that duty – Walker v Northumberland County Council (1995) IRLR 35.

Whereas, under section 7 of HASAWA, employees’ duty in H&S include:
*take reasonable care of themselves and others at work from their actions
*cooperate with employer’s H&S requirements
*Under Personal Protective Equipment (PPE)Regulations 1992, employees must use PPE  
  provided, store correctly and report any damage to or loss of equipment.
*Under Manual Handling Operations Regulations 1998, employees must follow methods of 
  working provided by employer.
*Under Management of Health and Safety at Work Regulations 1999, employees must 
  inform employer of all serious and immediate dangers to H&S, which could include failures 
  in processes and procedures of H&S.

The consequences for failing to uphold these laws can be claims for tort of negligence, contractual claims or even criminal action.


Since the 1970’s, discrimination legislation continually grew until there were nine major pieces of legislation, and over 100 minor. 2010 saw the introduction of one new statute – the Equality Act 2010 – replacing all previous related legislation, with the aim of making discrimination legislation less complex (Daniels, 2019).  This act is a basic framework that protects people with one or more of nine protected characteristics against forms of discrimination (Gov.UK, 2015).  The protected characteristics are:
*Disability – physical or mental impairment, substantial and long-term, effecting daily activities – Banaszczyk v Booker (2016) UKEAT/1032/15
*Sex (gender) – Shamoon v Chief Constable of the Royal Ulster Constabulary (2003) IRLR 285
*Age – Cunningham v BMS Sales Ltd (2007) FEB/EE/2007/017
*Sexual orientation – Whitfield v Cleanaway UK Ltd (2005) ET 3201666/04
*Religion and religious/philosophical belief – Grainger plc v Nicholson (2009) UKEAT/0219/09
*Race – includes colour, nationality, ethnicity or national origins 
*Gender reassignment – A v Chief Constable of West Yorkshire Police (2002) EWCA Civ 1584
*Marriage/civil partnership
*Pregnancy/maternity – Webb v EMO Air Cargo Ltd (1994) IRLR 482 (Taylor & Wilkinson, 2016; Daniels, 2019).

There are six types of discrimination – direct, indirect, associative, perceptive, failure to make reasonable adjustments, discrimination arising from disability – in which persons under one or more of the protected characteristics can be shown discrimination. 
It is the employer’s duty to put reasonable adjustments in place to accommodate needs of a disabled employee when a provision/criterion/practice by an employer, physical feature of the workplace, or absence of auxiliary aid puts the disabled employee at a disadvantage when compared to a non-disabled employee (Daniels, 2019).  
There is also the potential for vicarious liability if an employee shows discrimination to another in the course of employment, therefore an employer is responsible for the all actions of its employees (Daniels, 2019).


Under various legislation in the Employment Law framework, implied duties are obligations placed on employers (and employees).  They include aspects such as:
*Providing wages – Devonald v Rosser (1906) KB 728
*Providing work – William Hill Organisation Ltd v Tucker (1998) IRLR 313
*Care taken in providing references – Spring v Guardian Assurance plc (1994) IRLR 460
*Respect privacy – 
*Bring information to employee’s attention – Scally v Southern Health and Social Services Board (1991) IRLR 522
*Support against bullying – linked to H&S, mentally and physically, see question 5a 
*Handle grievances – see question 6c 
*Health and Safety – see question 5a
*Indemnity against liabilities, including the paying of travel expenses that should be 
  reimbursed by the employer.
*Maintain relationship of trust and confidence – Isle of Wight Tourist Board v Coombes (1976) IRLR 413 


1. Explain briefly the main requirements of unfair dismissal law in respect of: 
(a) capability 
(b) misconduct 
(c) grievance  				Word Count: 731


Under ERA there are five potentially fair reasons for dismissal – capability or qualifications, conduct, redundancy, statutory ban, some other substantial reason (Daniels, 2019).  The ERA’s definition of capability is “skill, aptitude, health or any other physical or mental quality” (Gov.UK, 2015).  Qualifications is defined as “any degree, diploma or other academic, technical or professional qualification” (Gov.UK, 2015). When the employee starts the role, the employer should ensure the employee understands the requirements, determine and action any training needs identified, and communicate consequences of not meeting the requirements.  If the employee is unable to meet the requirements, the employer must take reasonable measures to investigate the issue and potential solutions.  As part of the action taken, it is usual for the employer to give warning(s) to the employee in question – informal (employer’s discretion), formal, and final.  When the employer has taken all resonable measures to help the employee and capability is still an issue, the dismissal is potentially fair.  Under the ACAS code the procedure would follow the steps: letter (informing the employee of the allegations and invite to a meeting to discuss), meeting (to discuss the matter with the employee), outcome (provided in writing along with the action to be taken), appeal (the employee has the right to appeal the result).  If any of these steps do not take place, the dismissal can be deemed as unfair and taken to Employment Tribunal within three months of dismissal – BS v Dundee City Council (2013) CSIH19.


Another reason for dismissal is misconduct.  Of which there are two types:
  *misconduct – less serious offences, including bad language, poor time-keeping.  The results are usually disciplinary warnings, though could lead to dismissal if conduct is not altered. The warnings are:
       	-verbal (employer’s discretion), 
-formal written – remains on record for six months, 
-final written – remains on record for twelve months, 
-dismissal with notice – Airbus UK Ltd v Webb (2008) EWCA Civ 39
  *gross misconduct – serious offences, including theft, assault, fraud.  These can lead to dismissal without notice.
When employers dismiss for reasons of misconduct, it needs to prove it acted reasonably before and in reaching this decision (GOV.UK, ND).  In an Employment Tribunal, this would be proven through the Burchell Test – did a thorough investigation take place? Do employers have a genuine belief that misconduct took place?  Is the employee guilty of misconduct? Are the resulting actions reasonable? If an employer was not able to prove any of these points, then the dismissal may be judged as unfair, even if the employee admits to misconduct – British Home Stores v Burchell (1980) IRLR 379.
ACAS advise employers in matters of dismissal through a code of practice (ACAS, ND).  This lays out the process that must be followed in dismissals; simply put: letter, meeting, outcome, appeal.  A letter inviting the employee to a meeting must be sent out, clearly stating the allegation, the evidence for the allegation and the potential consequences.  The meeting must be as private as possible, held at a reasonable time/date/location, with reasonable time for both sides to prepare, and the employee has the right to be accompanied.  The outcome must be consistent with all evidence gathered and provided to the employee after the meeting.  If disciplinary action, including dismissal, is the result, the employee has the right to appeal.  If possible, the appeal should be carried out by somebody more senior than the one involved in the original process (ACAS, ND).  As before, if the process is not followed, the ET can class as unfair – Celebi v Compass Group (2010) UK/EAT/0032/10v.


When a grievance has been raised, under the ACAS code, the employer must follow a process similar to above – letter, meeting, outcome, appeal (ACAS, ND).  The Employment Relations Act 1996, sections 10-15, state that employees have the right to be accompanied to a meeting that provides a formal warning, information on action being taken and having been taken to/with a worker involved in the matter (GOV.UK, ND).  If the employer does not deal with the grievance according to the code, the consequences could be significant for the employee, leading to resignation.  In this situation, the employee could claim for constructive dismissal if there is evidence that there has been a major breach to the contract of employment by the employer and the resignation came without significant delay (Daniels, 2019) – Mruke v Khan (2014) UKEAT/0241/13.  The remedies for unfair dismissal can be reinstatement, re-engagement or compensation.
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