


Question 1 

Within this essay it will discuss whether the defence of insanity is fit for purpose or is in need of reform. The defence not guilty by reason of insanity can be used within courts as a defence for a defendant that is unfit to stand trial. This can be due to an internal factor such as mental illness that can affect the defendants understanding of the nature and meaning of their act. For example, M’Naghten (1843) had been experiencing delusions when he had shot the victim and was acquitted; the rules include that the defendant has a disease of the mind and then leads to a defect of reason.

The first issue with the defence is the definitions of disease of the mind. For a successful insanity plea the disease of the mind needs to be confirmed as an internal factor that effects the functionality of the defendants mind. However according to Allnutt et al (2007) it is not a medical determination but a legal one and it is the court that decides what they will and will not accept. This can make things unclear and confusing for the jury about what is truly a ‘disease of the mind’. There are too many factors that internally could cause someone to commit a crime. For example, in Kemp (1957) the defendant suffered from arteriosclerosis that led to a loss of consciousness and assaulted his wife. This case clearly shows that the assault happened as a result of an internal factor. However, within Burgess (1991) the defendant committed wounding with intent to do grievous bodily harm but had occurred while the defendant was asleep. This can be very confusing for the jury as neither of the defendant’s had been diagnosed with a mental disorder by psychologists but satisfied ‘disease of the mind’. This can also lead to very unfair results.

A further issue of the insanity defence is that certain cases can overlap with automatism. Automatism is a similar defence to insanity but they are caused by an external factor such as diabetes. For example, within Quick (1973) the defendant was hypoglycaemic which meant he had given himself too much insulin and hadn’t eaten. This shows that the external factor of insulin caused his actions. Whereas within Hennessey (1989) the defendant was hyperglycaemic due to defendant not taking his insulin, this was determined as an internal factor that resulted and the insanity plea was the adequate defence. According to a Law Commission report (2012, A) to try and separate the difference between external and internal cause of the automatic state makes no medical sense as they are both so commonly associated with diabetes. 

The defence is also in need of reform due to the outdated term of insanity. The definition of insane according to Perina (2009) explains that for a person to be insane they would have a severe mental illness and cannot differentiate fantasy from reality. The outdated term creates an unnecessary stigma for people who have medical conditions such as diabetes or epilepsy and is inappropriate. According to the Law Commission (2012, B) this can make defendants reluctant to us the defence and would prefer to plead guilty to try and avoid the stigma. This is highly unprofessional within the court as the law is supposed to treat everyone with equal opportunity.

The role of medical evidence is extremely important within the insanity defence as It can determine the difference between a successful and unsuccessful plea. According to Meagher (1923) it is the defences responsibility to provide proof that the defendant has an internal factor that affected their behaviour at the time when they committed a criminal act. This is known as reversing the burden of proof as in regular cases the proof is normally the prosecution’s responsibility. By reversing the burden of proof, the court is creating an unfair disadvantage to the defendant as everyone should be innocent until proven guilty. According to Hamer (2007) by reversing the burden of proof this favours law enforcement by punishing and stigmatising the defendant. 

There have also been proposals for reform for the insanity plea as it is so outdated for example the Law Commission has suggested that the insanity defence itself should be abolished and a new defence should be created. The new defence would become not criminally responsible by reason of a recognised medical condition. The open university (2016) claimed that by the introduction of the new defence this will remove the stigma surrounding the word insanity. The new defence would also remove the issue of unnecessarily labelling people with diabetes or sleepwalkers as insane. This has raise’s the debate about how much criminal liability should a person face due to a mental disorder being present. it also has raised questions about if offenders with mental offenders should be diverted away from the criminal justice system.

In conclusion the not guilty by reason of insanity defence should be reformed due to the outdated terminology that can make presenting the evidence confusing between the insanity defence and automatism. There also needs to be a proper understanding between the medical viewpoint of ‘disease of the mind’ as this can further confuse the jury and lead to unfair results. The possible reform and change of the burden of proof should also be further discussed with professionals as there should not be an unfair disadvantage for the defendant.
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Question 2

Within this essay, it will be discussed the criminal liability for a fictional defendant Ali. Within the first fictional case the first event that has potential for criminal liability is when the defendant had punched the victim with such strengths that the victim, Lee, inevitably fell to the floor and later died that night. 

The defendant Ali, could be criminally liable under constructive/unlawful and dangerous manslaughter act, this is where the defendant has set out to commit a lesser offence and the act has resulted in the victims death. For example, within R V Watson (1989) the defendant had attempted to commit burglary, the elderly victim died within 90 minutes of the incident. The actus reas of the Constructive manslaughter is firstly that the defendant commits an act that is deliberate rather than negligent, for example in R v Lowe [1973] Mr Lowe had deliberately not called a doctor for his ill child. The act itself also needs to be a criminal offence for example in R v Franklin (1883) the defendant had dropped a large box from Brighton pier which dropped onto the victim leading to their death. As Franklin had committed criminal negligence, where he had ignored an obvious risk, which was deliberate, the killing of the victim was not deliberate, therefore Franklin was charged under the constructive manslaughter act. The act that is committed also needs to be dangerous, for example in R v Church (1966) the defendant had knocked the victim unconscious, the defendant panicked and assumed he had killed her, and then proceeded to throw her body into the river which led to the victim dying from drowning. The defendant was charged with constructive manslaughter as he had committed criminal negligence and knew that by hitting and throwing the victim’s body into the water that it would be dangerous. All these cases are relevant to the fictional case as the defendant, has fulfilled the actus reas of the constructive manslaughter act. Ali had committed the act himself and had also committed a dangerous unlawful act such as assault occasioning actual bodily harm, section 47 under the non-fatal offences against the person act. For the defendant to be successfully charged with constructive manslaughter the defendant must satisfy the mens rea of the lesser crime he intended to commit. This means that the defendant must satisfy the mens rea for assault occasioning actual bodily harm, which does not require anything additional than the base offence of assault. The mens rea for assault is the defendant intended for their act to cause the victim to apprehend unlawful violence, which can be successfully applied to the fictional defendant Ali.

The actus reas of assault occasioning actual bodily harm requires the defendant to cause harm that interferes with the victims health or comfort such as bruising and swelling or temporary loss of consciousness. This occurs within T v DPP (2003) where the victim was kicked with such force that the victim had lost consciousness. This can be applied to the fictional case as Ali had intended to cause Lee to either suffer from bruising and/or swelling to potential loss of consciousness to use such great force to cause Lee to immediately fall to the ground. This meaning that Ali is criminally liable for constructive manslaughter.

It is worth discussing that the defendant would not be charged with subjectively reckless manslaughter. For the actus reas to successfully be applied the act or omission does not need to amount to an offence. For example, within Lidar (1999) the defendant had drove off while the victim was having a conversation with him and resulted in the victim’s head being crushed. This shows that the defendant had not committed a crime by driving away but had ignored the potential risks that could result from his actions, therefore the defendant would be charged with reckless manslaughter. The fictional defendant Ali had committed a crime by assaulting the victim, this is why the defendant should be charged with constructive manslaughter.

The second event that has potential for criminal liability is when the defendant stabbed the victim, Colin. The actus reas for murder is established when the act has been committed under the queens peace, this signifies that the murder has taken place not in the heat of war. For example, within Woollin (1999) the defendant had thrown his three month old baby to the ground, due to the baby not stopping from crying. This shows that the murder was taken place even though it could have been prevented and not in combat. This can be applied as the defendant Ali had stabbed Colin on his walk home from work. The defendant could be criminally liable for murder as the mens rea is satisfied when the defendant had the intention to kill or to cause grievous bodily harm. For example, within Moloney (1985) the defendant had drunkenly shot his father. As the defendant had not intended to kill his father, there was an awareness of the potential consequences, therefore the defendant was charged with murder.  It could be argued that Ali had the intention to cause grievous bodily harm and to give Colin a warning however the defendant had full awareness of the potential risks of colin possibly dying, consequently the defendant should be charged with murder.

In conclusion, the fictional defendant Ali would be legally liable for the death of Lee under constructive/ unlawful and dangerous manslaughter act which had occurred through a lower offence and is also criminally liable for the murder of Colin. Within both of these offences it is to be believed that Ali has satisfied the actus reas and the mens rea of the offences and should successfully be charged.
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