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REFORM OF NON-FATAL OFFENCES AGAINST THE PERSON

[bookmark: _Hlk65754633]Non-fatal offences against the person are offences that are under the act of Offences against the person act (1861). These offences have been designed to be able to prosecute the defendant through how they have lawlessly behaved in a way where they have injured or caused harm to the victim, but it does not lead to the victim’s death. The offences are, starting with the most serious, wounding with intent to cause grievously bodily harm (GBH, under section 18), maliciously wounding or inflicting GBH (under section 20), assault occasioning actual bodily harm (ABH, under section 47) and assault and battery (Child, Ormerod, 2019, 219). Assault and Battery also comes under the Criminal Justice Act 1998 (Criminal Justice Act 1998). Offences against the person act has been in place for over 150 years, over that time there has been many adjustments, changes and attempts of reform the most recent being in 2015, which has left the law in such a confusing state (Law Commission, 2015a). During 2015 the Law Commission had built on more proposals for the 1998 draft of the Offences against the person bill, the proposal highlighted what is wrong with the current law, such as the complexity and outdated language used, and the flawed hierarchy (McCombe, 2017). Within this essay the discussion will be on whether the act of non-fatal offences needs to be reformed looking at both sides of the argument. 

During the most recent report in 2015 by the Law commission it talks about the changes that is taken from the 1985 and 1989 drafts and what has been added within the 2015 model, to remodel the current laws on non-fatal offences. The offences of assault and battery have been highlighted, the current law on assault, is the defendant intentionally and recklessly threatens to cause unlawful violence on the victim, R v Constanza (1997), this case examines whether just words alone could cause fear and mean violence, where a man was convicted of ABH for following a ex-colleague, for two years sending letters, making silent phone calls, visited her without consent and wrote offensive words on her front door, and also receiving letters containing threatening language, which cause her to suffer from anxiety and depression due to these acts. Battery is the defendant having to use physical contact, which is a simple as a touch or causing actual physical violence to the victim. An example of case law for this is R v Thomas (1985), where a school caretaker was found guilty on two accounts of indecent assaults under Sexual Offences Act 1956, where the caretaker rubbed the bottom of an 11-year-olds girls skirt and had lifted it on two different occasions, the other time was touching a 12-year-olds skirt and rubbed it. When looking at assault and battery together there are clear differences between them when looking at the actus reus between them, but when looking at the words of assault and common assault, they are interchangeable which then causes a lot of scepticism as to what they actually mean. This is because the term ‘battery’ is hardly used in the modern language, due to the word being complex and having other meanings. The Law commission sees these offences as being complicated and hard to understand, that they make it hard to understand that it causes confusion in court. To fix this the Law commissions recommends relabelling the offences of assault to ‘threatened assault’ and battery to ‘physical assault’ (Demetriou, 2016). The new Offence ‘aggravated assault’ would be in place to make the space between common assault and assault occasioning actual bodily harm (ABH), this is due to the fact that there are lots of cases that do not fit into either common assault and ABH, there fore this will save time and money when dealing with these offences due to the fact they will be able to deal with them within the magistrates court, which also means that these cases will be deal within the correct level, which means they will not need to be dealt with in the more costly crown court (Law Commission, 2015b).

Due to the changes in offences over time, judges are confused and they, struggle to decide on what to do when dealing with certain offences, because of the confusion between the offences. When charged with assault it has a six-month custodial sentence where as ABH has a five-year sentence, because of the small difference between them prosecutors struggle to decide on whether to charge with the lesser, quicker a cheaper offence with the trail being held in a magistrate’s court. If the defendant has actually caused injury to the victim, its impossible not to change the defend with a higher tougher offence, this increases the chances of the case going to a Crown Court which is more expensive and takes a lot more time. With the advice and what has been reviewed a reform would be beneficial due to improving the efficacy and it would reduce the amount of money being used, the criminal justice system is struggling financially due to the lack of funding and resources (Eugenicos, 2017).

[bookmark: _Hlk65518747]Non-Fatal offences against the person act uses unnecessary and old-fashioned language, Jefferson says the act follows a Victorian approach, where it still covers things that are no longer essential to the current day, for example section 17 offence of impeding a person endeavouring to save himself from a shipwreck. Members of the Law Commission  have said that the act of Non-fatal offences is ‘outdated’ and use language that spoken of today, which has makes it overcomplicated and difficult to understand, an example of this is, R v Cunningham (1957), where the judge wrongfully described the meaning of malicious as wicked, and ill will, which mislead the jury to think that he acted wickedly, meaning that the jury was not focusing on the correct details due to the ‘out dated’ language (Jefferson, 2012).  

There are many people arguing against the reform for many reasons, Criminal Bar Association and The Bar Council have argued the point of that they problems within the act are simply speculations and that it has always been successful in the past, saying that it has already provided many examples of case law. However, they did mention that it would be sufficient to abolish some unnecessary offences and small changes would have a positive impact (Eugenicos, 2017).

[bookmark: _Hlk65834490]The Law Commission emphasises the fact that in the 2015 report, the acts language is outdated, and it should not be used in the 21st century criminal court. The report has referred to the words ‘detainer’ which is a word that is not used in the modern day which came from the Law French, which is an extremely old language. It was also noted that words that once have one meaning but now they have a different meaning is used, which cause confusion, such as ‘penal servitude’ which meant something involving hard labour, but now it means imprisonment. When these are used in court, the judge and lay people can become confused due to the confusing language that is used (Law commission, 2015a).

However, the argument against why it does not need to be reformed is important, the argument that is stated is that the law does not need to be told in a complex way, it can be stated in a clear and straight forward manner, avoiding confusion and complex language. In some cases, there has been complications with the complex language, however the technical terms can also make cases simpler and save time, due to the fact that you do not need to explain what it means in a simple sentence. Furthermore, there is an argument that people already know this law and knows what they are able to do and their own rights, the law should not be changed because this will cause complications between the old laws and the new ones, most people do not have time to learn the new laws (Gardner 1994). The London Criminal Courts Solicitors did agree that some of the language needs to be updated to make the act easier and less complicated to understand, however they worry that modernisation will create more problems than it does good, they argue that removing old, outdated acts does little to nothing, compared to the bigger acts that have been added into the act (Law Commission, 2015a).

According to the Law Commission, there is no clear hierarchy in section 20 which is maliciously wounding or inflicting GBH, and section 47 which is ABH it has been noted that there is a lack of order within these two sections of OAPA 1861, there is a lack of coherence between the consequences for the physical (Actus reus) and the mental (Men’s rea) that allows the defendant to be convicted. This is because there is no difference between the charge of their actions between section 47 and section 20. Section 47 which is a lower offence than section 20 has the same charge of a maximum of five years, this means there is a total lack of fairness within these charges (Reed, 1995). Furthermore, when looking at the acts they use the words ‘wounding’, this makes the offences complex and it shows there isn’t hierarchy, the word ‘wound’ is known to be something that’s not serious that its quite minor, which when looking at section 18 and 20 it contradicts how serious the offence could be, which gives the wrong impression to what the offences are, The Law Commission have said that the act needs to be replaced by a more simple, clear and something more fitting to the modern day, it should show a clear hierarchy from the most serious offence to the least serious. Therefore, it should be able to clearly identify the harm that the defendant has caused and what their consequences of their act are (Law Commission, 2015a).

In conclusion, this essay has shown why Non-Fatal Offences needs to be reformed, looking at many different points, from the need to remove complicated language and to replace it with new clear and simple terms that are easily understood. It has also looked at how the act needs to be modernised for the 21st century, by looking at removing acts that are no use to the current world, that are old fashioned and outdated and finally looking at the unclear hierarchy within the laws. This essay as also looked at the other side of the argument, looking at the comments made by multiple organisations on why the act should be reformed. 
To conclude the act has not been reformed due to many reasons but it has been said that some of the language used it too complicated and does need to be updated, but the main worry is, that the reform will create many new problems and new questions when dealing with case, it will also mean that many Lawyers, Police officers etc will have to take the time to learn the new law in this area, and understand it which may take some time (Law Commission, 2015a).
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