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The assignment question for this academic essay is to evaluate the concept of consent in the UK and its role in cases involving battery. This assignment aims to define and evaluate consent in the UK criminal justice system and the ethical aspects of using consent in the modern era using an analytical approach to this topic. It will also include some philosophical implications of the use of consent, and the essay will also present the legal framework of battery with the relevant law surrounding it with the use of cases for reference. Then the role of consent will be discussed in relation to battery cases, the challenges with determining consent, the legal outcomes of battery cases where consent plays a role, and finally the public’s perception and misconceptions on the application of consent in UK criminal law. 

[bookmark: _Int_xTk80TGw][bookmark: _Int_vAI4zEDJ]The definition of consent as defined by Crown Prosecution Service (2022), is “if he agrees by choice, and has the freedom and capacity to make that choice.” In addition to this, there are two elements relating to consent, and the first element is if the victim has the capacity to make valid consent. The lack of capacity for consent can be from several factors: if a person is too young; if the person is under the influence of drugs or alcohol; if an individual suffers from a mental disability, such as dementia, schizophrenia, and so forth (Crown Prosecution Service, 2022; NHS, 2022). Another element of consent is if the victim has the freedom to give consent. This would refer to when someone is constricted or physically forced to give consent, possibly under the threat of violence. Additionally, true consent is not given if the victim does not realise the true nature of the act that was proposed by the defendant (Herring, 2022). Another aspect of consent is whether it is implied or expressed. Expressed consent is the simplest of the two and is where a person gives verbal or written consent to an act. However, implied consent is when someone gives consent, not by verbal or written means, but usually through acts of body language, prior knowledge with the other party or through their personal relationship that would express consent naturally (Husak and Thomas, 2001). It is important to know this as it would be harder to prove implied consent in such cases as a sexual assault trial, as the defendant would have to prove their men’s rea to the court; this would involve the defendant trying to prove that they were under the impression that the other party was consenting to the act (Vandervort, 2016). This suggests that conducting an act upon another person based on implied consent cannot always be relied on in court and can hold you legally liable of battery.

The definition of battery, defined by Herring (2022), is where the actus reus involves “the defendant touched or applied force to the victim.” The men’s rea, on the other hand, requires the defendant to subjugate the victim intentionally or recklessly to unlawful force. One early definition from the case Cole v Turner, 1704, is that battery is defined by the touching of another under the mental state of anger. Furthermore, in the case of Ireland; Burstow, 1998, the House of Lords recognised that psychological injury is a form of battery and bodily harm. Another aspect of battery is that it can be carried out recklessly, meaning that the defendant takes an unjustifiable risk that results in unlawful violence against another person. This was a result of Venna, 1975, where the defendant was convicted of battery, by recklessly lashing out while being arrested. The legislation related to battery is Section 39 of the (Criminal Justice Act 1988), where the sentence guidelines can be found. Furthermore, actual bodily harm (ABH) is the assault or battery of another person that leads to actual harm to the victim, defined under the (Offences against the Persons Act 1861).

There are various battery cases where consent plays some role in defining whether the defendant is liable for battery if the other party consented. One case of this is in R v Brown, 1994, in which a group of homosexual men consented to sadomasochistic activities but were still held liable (Clement, 2018). This is evidence that the use of consent cannot always be relied upon in cases where one party consents to being subjugated to violence. A person can consent to being subjugated to battery, making an unlawful use of force, lawful. However, when a case of battery leads to ABH or grievous bodily harm, consent cannot be used as a defence (Clement, 2018). In addition to this, some activities involving battery need to be conducted by qualified personnel or the consent of the applicant would be nullified. One example of this would be surgery; surgery requires the operator to be qualified to conduct various operations. Someone who ignores this and conducts surgery without being qualified could be held criminally liable for battery even if the applicant consented to the procedures (Hughes, 1963). An example of consensual battery is sports; particularly ones such as wrestling and martial arts. Sport is one exception to where a person can consent to be subjugated to battery and ABH (Weinberg, 2016). This contrasts with other activities where a party could be held criminally liable for inflicting ABH whilst consent is given.

There are a lot of grey areas that come with determining consent that bring in their own challenges to a criminal trial. One example is how much can an individual deceive another before it vitiates their consent to the battery. Legislation dictates that deceiving someone about the purpose or of an act or impersonating another diminishes the victim’s consent. However, there is some leeway for deception to play a role without violating the consent or diminishing the victim’s consent (Kingsley Napley, 2020). This can be seen in R v Lawrence, 2020, where a man lied to a woman about having a vasectomy, to have unprotected intercourse. One ethical dilemma that can come from this is that the deceiving party would not be in breach of diminishing consent and unlikely to have legal action taken against them; leaving the victim to live with the consequences and without closure. Another controversy surrounding consent is whether someone who is intoxicated can give valid consent. The current law states that if an individual is too drunk to the point of unconsciousness, then they are unable to give consent due to incapacity. This can lead to confusion in a court on whether the judge should direct the jury on whether the victim was too intoxicated while giving consent (Clough, 2019). This creates the question of what level of intoxication can a person be unable to give consent; which may lead to an assailant being found innocent.

To determine the outcome of a case, a judge would use the precedent of previous similar cases to direct the jury in making a verdict. One example of this is using the outcome of R v Brown, 1994, to direct the jury that consent is not a defence to ABH or grievous bodily harm. R v Brown, 1994, was used as common law in the case of R v Wilson (Alan), 1997, where the jury was directed that consent was not a defence. The perpetrator in this case was discharged for a twelve-month period (Herring, 2022).  Another way consent can determine the outcome of a case is where the consent can only be used as a defence if the defendant is qualified to operate on the consenting party. According to Beetham (2018), an unqualified individual carrying out surgery on another person, regardless of if they consented, would be criminally liable for grievous bodily harm; which was the case for R v BM, 2018. They also note that conducting an operation for aesthetic reasons is different from religiously purposed operations, such as circumcisions and piercings, where the surgeon would not be held criminally liable.

One public attitude on consent in UK criminal law is the defence of consent in sexual gratification cases where bodily harm in involved. A campaign group, named “We Can’t Consent to This” has be promoting and protesting the use of consent as a defence in cases where a woman has been seriously harm or killed due to ‘rough sex gone wrong.’ They support this claim stating that seven of these cases, the perpetrator has been either found not guilty, or guilty for manslaughter in the last 5 years (Home Office, 2022). This is significant as it shows that a minority of couples may not know they are breaking the law, or risk prosecution from taking part in intercourse that includes ABH. 

Some of the key points raised in this essay are the framework and legislation surrounding the terms, battery, and consent; which were also defined by the Crown Prosecution Service (2022), and Herring, (2022). In this, how consent has evolved through the years was discussed; where the earliest definition of consent was made from Cole v Tuner, 1704, and where psychological injury was considered battery through Ireland and Burstow, 1998. The role of consent concerning battery cases; is the use of consent as a defence for actual bodily harm, or the differences between consensual activities and battery, which has led to the evolution of consent through precedent. Challenges and controversies in determining consent can include the leeway for deception and the levels of intoxication that could cause someone to be unable to have the capacity to consent (clough, 2019). Finally, legal outcomes and public awareness of consent were also touched upon, where campaign groups were formed due to issues related to the use of consent and where lenient sentences were given to perpetrators in well-publicised criminal trials (Home Office, 2020).
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