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Section A


Mr Thomas, 

Process and Timescales

The claimant has submitted an ET1, dated the 27th November 2020. An employee or employee representative, such as a TU, are within their rights to submit an ET1 over issues relating to pay, discrimination or dismissal (GOV.UK, 2021). Once a claim is made to an employment tribunal, ACAS (2021) will contact both parties to offer early conciliation, an informal process that seeks to resolve the issue in the hope that an ET will not be required. I understand from the documentation that the early conciliation did not resolve the issue in this case. 
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Figure 1: Snapshot of Claim Process and Timeline from HM Courts and Tribunal Services (2020)

You now have 28 days to respond to the ET1 via an ET3 form (HM Courts and Tribunal Services, 2021 and Wilson Browne Solicitors, 2021). Occasionally, employers fail to respond, however this would not be recommended. Failure to respond could result in the claimant being partially or fully successful in his claim (Citizens Advice, 2021), as seen in Jonusas V Jackson Transport Solutions Ltd (2019). To respond to the claim, please complete the ET3 form that was enclosed when you received the ET1. If you did not receive the form or it has been misplaced, you can download the form or submit your response online (GOV.UK, 2021). In your response, it is essential that you provide your full name, address and whether it is your desire to accept or oppose some of or all the claims made, as failure to do so could result in a refusal to accept your response (HM Courts and Tribunal Services, 2021).


Potential Claims and Analysis


Firstly, the claimant has a strong case for unfair dismissal on the grounds that a fair procedure was not followed. You have followed ACAS guidance by informing the claimant in writing that he is facing disciplinary, however, you fail to outline:
· The details of the allegations 
· Possible outcomes 
· Any evidence accumulated against the claimant
· Their right to be accompanied by a TU representative (ACAS, 2015). 
In relation to the final point, you did state that the claimant had a right to be accompanied by a work colleague which is true. However, your failure to specify that he could also have a TU representative present, could strengthen the claimant’s unfair dismissal claim as this was not made clear to him. In Toal v GB Oils Ltd (2013), the employer refused the claimants request for TU representation but allowed a work colleague to attend. The appeal ruled that their right, under the Employment Relations Act (1999), had been breached as they were refused their requested reasonable accompaniment by approved bodies.
In addition, the employer must demonstrate that there was a fair and thorough investigation (ACAS, 2021). Where possible, an impartial individual should be responsible for investigating, to contribute to a fair process (ACAS, 2021). In most cases, this is likely to be a HR professional or the individual’s manager, however depending on the case, this may not be appropriate. Document 5 shows that you, Steve Smith, the claimants foreman, was the investigating officer on the case, but you were also a witness to the incident involving the claimant and Robert Twist. Document 5 shows that you invited Mr Millard, the Depot Manager to be present. From the documents provided, Mr Millard was an impartial party and thus, may have been a more suitable investigating officer. As a witness to the incident, it would be reasonable to believe your impartiality and ability to be fair and objective may have been compromised. This can be supported by Document 5, where you refer to the claimant as being ‘somewhat immature.’ Furthermore, you also claim that it was ‘obvious’ the claimant had assaulted his colleague due to where he was standing, yet, you did not witness assault. It would appear from your subjective opinions in document 5, you were unable to remain impartial as investigating officer. Despite an investigation taking place, your impartiality would strengthen the claimants claim and supports that a fair investigation was not upheld. 
According to ACAS (2019), accurate timeframes are a key part of the investigation process. As shown in Mr M Roberts v Wood Group UK Ltd and Neil McIntyre (2020). In this case, the respondent’s solicitors were able to present a defence that matched with the timelines recorded and provided to the court. The judge relied on this timeline and ruled that the claimant’s case would not succeed as a result, emphasising the strength of accurate and detailed timelines. Document 6 demonstrates that a timeframe was kept, however, arguably, a tribunal would expect to the see a more densely populated record. This can be seen in Mr J Walton v GE Aviation Systems Ltd (2019), where the Judges response is provided in parallel to the timeline provided during the case, illuminating the cruciality of timelines in employment tribunals. Between 1st and 8th of November 2020, a judge would expect the witness interview dates to be documented. In this case, these events are not documented, weakening the accuracy and reliance of the provided timeframe by you as the employer and respondent. The above cases support the possibility that without an accurate timeline provided by you as the employer, the claimant is likely to succeed in his claim. Moreover, document 6 indicates that an investigation was carried out on the 6th November and a letter of the findings was issued to the claimant on 8th November. Whilst ACAS (2019) refrain from providing detailed timeframes on how long an investigation should take, they outline an expectation that once witnesses are identified and interviewed, they should be provided with an opportunity to approve of the interview notes. The two days between the investigation and a letter being sent to the claimant suggest two things. The first being that the investigating officer did not exhaust all efforts to attain the necessary witness statement and evidence. The second being that the witnesses did not receive enough warning of the interview and did not have adequate time to review and approve the notes after their interview took place. Together, they would further support the claimant’s claim.
The documents available to me raise further concerns. With the investigation in question, I would expect to see statement from the claimants, Robert Twist and other mechanics who witnessed the incident. 
In addition to a potential claim for unfair dismissal due to an unfair process being upheld, it is also possible that the claimant could claim that his reason for his dismissal was not fair. In an employment tribunal, it would be the responsibility of the employer to prove that the reason for dismissal was fair (Lewis and Sargeant, 2020). Fair reasons for dismissal can include;
· The employee’s capability or qualifications
· The employee’s conduct
· Redundancy
· Reasons that prevent the employee from carrying out their duties (GOV.UK, 2021).
As you have dismissed the claimant on grounds of their conduct, this would be classed as a fair reason for dismissal and strengthens your defence. An employee can be fairly dismissed for gross misconduct if they have stolen, acted violently, displayed serious insubordination or gross negligence (GOV.UK, 2021). As supported by document 1 and 5, the claimant acted violently towards Robert Twist, leading you to believe that genuine gross misconduct was committed. Within the claimant’s statement, he accused Robert Twist of provoking him prior to the assault. Yet, Robert has denied this claim and there do not appear to be any other witnesses. As manager and investigating officer, the evidence presented to you suggested that the claimant assault without justifiable reason, thus supporting your defence of this potential claim. However, as shown in Ms F Brito-Babapulle V Ealing Hospital NHS Trust (2013), it is not always deemed fair to dismiss purely on the basis that an employee has conducted gross misconduct. According to CIPD (2020), before dismissal for gross misconduct, a fair process must still be undertaken and any mitigating circumstances should be considered, such as health and disciplinary records. This was also shown in British Home Stores v Burchell (1978), where the court questioned if the employer, genuinely believed the claimant to be guilty of gross misconduct, following a fair investigation. As already discussed, there is significant evidence to show that a fair investigation was not followed. On balance, whilst you may have genuinely believed the claimant committed gross misconduct, it is possible that a judge may rule in the claimant’s favour as a fair process was not followed. 
Secondly, the claimant may submit a claim for wrongful dismissal due to a breach of their employment contract. The claimant was dismissed without any notice, accrual notice or any other special contributions, such as pensions. As an employee of nearly 6 years, he would be entitled to all the above, meaning that dismissing him without would be a breach of the employment contract, and thus support his case for wrongful dismissal. At the minimum, the claimant is entitled to 5 weeks statutory notice as he has 5 years’ service. However, if you can satisfy the courts that you genuinely believed at the time of the dismissal that the claimant was guilty of gross misconduct, they would not be entitled to the above. As shown in Autism Sussex Ltd v Angel (2014), if a court finds the reason for dismissal was not fair, they could then claim for wrongful dismissal. In your case, if the court ruled that the claimant was unfairly dismissed for gross misconduct, they could then be successful for wrongful dismissal.
Thirdly, there could be a claim for automatic unfair dismissal for whistleblowing.
The claimant states that they raised several concerns, whilst an employee, on health and safety grounds during the pandemic. If it is found that the claimant made a protected disclosure and you failed to act upon it, the claimant could claim for automatic unfair dismissal (IOSH, 2020). As stated in the Health and Safety at Work Act (1974) employers are obligated to ensure, within their capabilities, that the mental health and physical safety of their employees is upheld. In line with the Health and Safety at Work Act (1974), employers must conduct risk assessments where employees may be exposed, and regular surveillance undertaken (Lewis and Sargeant, 2020).Within the claimant’s ET1, it’s suggested that more could have been done, by you as the employer, to ensure that Health and Safety procedures surrounding Coronavirus were communicated and enforced more effectively. The pandemic has led to several additional acts to ensure the safety of the public. From a workplace perspective, The Health Protection (Coronavirus Restrictions) (No.2) (Wales) Regulations (2020) it is outlined that employees must take all possible action to ensure hygiene and distance is maintained. As acknowledged by the claimant and yourself, posters were displayed across the Depot, encouraging staff to ‘Hands, Face, Space’, and staff were always encouraged to wear masks. As part of your defence, there is enough evidence to show that you complied with the latest government guidelines by encouraging all staff to wear masks in public spaces and prioritise hygiene (GOV.WALES, 2020). The evidence suggests that the claimant failed to comply with the company safety and whilst employers have a clear responsibility for the safety of their workforce, employees also have duty to value their own safety at work and comply with workplace procedures (ACAS, 2021). In further support of your defence, there is no evidence within your statement that the complaints by the complainant were made. The lack of record of this complaint and no other known witnesses, could go in your favour at tribunal. Furthermore, the reason stated for their dismissal was gross misconduct, not for whistleblowing. Unless the claimant can prove that the true reason for their dismissal was complaints raised on health and safety issues, it is unlikely the claimant would succeed.
In juxtaposition, it may be argued that you could have gone further. Many businesses across the UK have had to adapt the way they work and install new safety procedures. An example of this would be the enforcement of the 2m physical distance rule (Welsh Government, 2020). The claimant could argue that more could have been done by you as the employer to enforce the rules you established. 
Finally, there could be a claim for unfair dismissal for raising health and safety concerns. Like whistleblowing, a former employee can be deemed unfairly dismissed under section 100 of the Employment Rights Act (1996) if the reason for their dismissal was relating to raising health and safety at work concerns. The strengths and weaknesses for this potential claim are the same as those raised under the potential whistleblowing claim.

Remedies Available


The claimant has requested compensation for their dismissal, as well as reinstation. The claimants request for compensation is one of the most commonly sought-after remedy by successful claimants in a tribunal (CIPD, 2018). If this case proceeded to tribunal, it is likely that the courts would grant the claimant compensation on the grounds that he has been unfairly dismissed. The award of compensation, reinstatement and re-engagement have been longstanding in popularity with firms such as Pure Employment Law (2012) discussing its prevalence in 2012. Reinstatement consists of reappointing the dismissed individual into their previous role, whereas re-engagement is when the dismissed is offered an alternative role (CIPD, 2018). An employment can only award reinstatement or re-engagement if it has been requested by the claimant, and if a court rules that the dismissed should be reinstated or re-engaged, the employer is obliged to comply or risk paying a compensatory award to the claimant, in addition to between 26-52 week’s pay (Mitchell Law, 2019). This can be seen in Mr J Moshweu v Elysium Healthcare No.2 Ltd (2015), where the court ruled in the claimant’s favour, finding that he was unfairly dismissed for gross misconduct and granted his request of reinstatement. If there has been an irretrievable breakdown in the employment relationship, reinstatement and re-engagement would be deemed inappropriate and would not be enforced. 

Financial Award


When assessing the potential award, CIPD (2020) advise that in unfair dismissal cases, successful claimants will receive a basic award and a compensatory award due to loss of future earnings. Like a statutory redundancy payment, the claimants basic award will be calculated by their age, service length and usual weekly salary (XpertHR, 2021). To calculate Mr Rees’ basic award, please use the below formula. In the claimant’s case, this will be 1 x 5 x 500, resulting in a basic award of £2,500. A court can deduct the basic award if the employees fails to accept reinstatement if offered, if partial responsibility lays with the employee for their dismissal, if there is evidence of poor conduct by the employee before dismissal or if the employee has already received redundancy payment (Compact Law, 2021). Cases such as Ms R Benson v On the Mark Consultancy Ltd (2019) have shown that if the claimant is deemed to have caused their dismissal, their compensation award can be cut significantly. Whilst deductions can be made to the claimant for any of the above reasons, the residing employment tribunal judge has the autonomy to decide on the deduction figures on a case by case basis (The Employment Rights Act, 1996). 
In unfair dismissal claims, successful claimants could also receive compensatory awards, which are capped at £89,493 as of April 2021 (CIPD, 2021). In the case of the claimant, the maximum he could currently claim is £26,000. However, if he was successful in his whistleblowing claims, there would be no compensatory award cap. Any compensatory award can be awarded to the claimant in addition to the entitled basic award following unfair dismissal (CIPD, 2021). 		If is found, which is highly probable, that you failed to follow the ACAS code to ensure a fair procedure, the claimants award may be increased by 25%. ACAS (2013) state that whilst it is not an excuse by the employers to argue the individual would have been dismissed, even if a legitimate procedure was upheld, a compensatory award can be reduced if you are able to prove this. 
Technically, the claimant didn’t comply with ACAS code of practice as he didn’t appeal, so this could also reduce his award. However, he wasn’t given significant time to respond to the decision made. The court may also decide to reduce his compensatory award if deemed that the claimant contributed to his dismissal. Whilst the claimant states he was provoked to by his colleague, there is no evidence of this, and thus his behaviour could be deemed unjustified by the tribunal.

Recommendations

In this case, it would be recommended to settle case rather than proceed to a tribunal. Unlike the informal COT3 (Morris, 2020), a settlement agreement is a legally binding contract which documents the mutually agreed settlement terms between the employer and employee (Burnetts, 2018). Settlement agreements are usually between an employer and employee (or former) and can, but not exclusively be used to bring an employment relationship to an end on agreeable terms (ACAS, 2018 and DFA Law, 2013). Whilst settlement agreements can be utilised at any stage of the employment, ACAS (2018) discourages their frequent use to avoid effective management of capability and performance issues. For the settlement agreement to be binding, it must be in writing, document a specific reported issue, an adviser must be called upon by the employee and neither party can be forced into the agreement (ACAS, 2013). One advantage for employer, outlined in The Employment Rights Act (1996) is that if a settlement agreement has been entered into by the employee (or former) and the employer, the matter cannot then be brought to tribunal. A settlement agreement can be beneficial to both parties as they are often a quicker, less costly and not as stressful in comparison to an employment tribunal. However, for a settlement to be agreed, it is likely that the employer will pay a compensatory award (ACAS, 2018). There is no set guidance on how much compensation should be rewarded, but the employer should consider the length of service, the circumstances and the length of time settle when negotiating with the employee (or former) (Burnetts, 2018). If you advocate for a settlement agreement, it is essential that all parties are given a period of at least 10 days to consider the proposal (ACAS, 2013). Failure to allow the employee reasonable time to consider the terms could result in a successful constructive unfair dismissal case, as shown in Lenlyn UK Ltd v Mr H Kular (2016). Whilst there are evidently pitfalls of protected conversations and settlement agreements, if reasonable time is given, the correct procedure is followed as outlined by ACAS and if no other alternative can be identified (People Management, 2017), this could be a preferred option to employment tribunal. As stated, it is likely that if this case proceeded to employment tribunal, the claimant would be successful. A settlement agreement may therefore by a suitable alternative. Settling outside of the court means that yourself and the claimant can work together to reach an agreement that mutually suits. Within the settlement agreement contract, it could be agreed that you will continue to provide a reference for the claimant in future employment and you could agree on a settlement claim rather than leaving the court decide. Finally, you could benefit from writing into the contract that the claimant is unable to talk about Big Buses Ltd in a negative context and implement a confidentiality clause, if appropriate (Real Employment Law Advice, 2020). 




Section B



Please find below my advice regarding Julie Davies.

Eligibility 

As Julie has been working for Big Buses Limited for 76 weeks and to my knowledge, has not requested flexible working in the last year (ACAS, 2021), it is her statutory right to make this request  (The Employment Rights Act, 1996 and The Employment Act, 2002) As her employer, you are expected to establish an outcome within 12 weeks (ACAS, 2021). 

Process 

For the flexible working request to be considered, the applicant must state in writing the changes they wish to make, when they want them to come into effect, detail the potential  impact to their employer and how this could be overcome (The Employment Rights Act, 1996). Julie has not specified in her email when she would like the changes to commence or the impact it may have on the organisation. I would advise that Julie is asked to comprise another written statement that includes the above for you to consider her application. Once this has been received, you should meet with Julie to discuss and consider her proposal (Lewis and Sargeant, 2020). You may express any concerns you have and allow Julie to offer assurances and solutions. Following this meeting, a decision must be reached within 12 weeks (ACAS, 2014) and this also applies for any appeals. 
Julie’s request comes in two parts, the first is her request to reduce her hours and the second is her request to partially work from home. Consequently, the outcome needs to individually detail your decision on these requests. If you decide to refuse either of the requests, this should be done in writing. If Julie is unhappy with the decision, she does have the right to appeal and you must respond within 12 weeks (ACAS, 2021). The appeal must be listened to by someone other than the person who made the initial decision for fairness. I would thus suggest you identify the two individuals responsible for the decision making at the start of the process.

Hours Change

You note that Julie’s proposal will result in inadequate cover after 3pm and additional staff is not affordable. This would be a reasonable justification for refusing Julie’s application (Lewis and Sargeant, 2020). However, if you feel that her hours could be reduced by a lower amount, before refusing the request, I would recommend negotiating with Julie to see whether this could be agreeable (ACAS, 2014). If an agreement cannot be made, I would advise that this part of Julie’s request be reasonable refused due to the business risks associated.

Home Working

You note that by Julie working from home two days per week, there would be a detrimental impact on Julie’s ability to do her job due to a lack of social interaction. However, you confirm that Julie and the team worked from home during the pandemic. If they were able to do their job sufficiently and you noticed no performance issues, I would ask why this would be different now? 
Due to the pandemic, we would not recommend encouraging all staff back into the office during the same times as this could put your staff and business in danger and jeopardise your compliance with government guidance (Welsh Government, 2020). Examining the information provided to me by your email, I would suggest that the home working aspect of Julie’s request is reasonable, and approval should be considered. 


Please find below my advice regarding Lucy Bell.

Grievance Process

Now that you have received a grievance from Lucy, you must respond with seven days (ACAS, 2015). In line with ACAS (2015) guidance, I would advise approaching Lucy to see whether this grievance could be handled informally. This could involve mediation, where you would discuss the underlying issue and any solutions (CIPD, 2021). If the matter cannot be handled informally, you must confirm in writing to Lucy that the matter will now be handled formally via the internal grievance policy. If an internal policy is not in place, ACAS guidance should be utilised.
If a formal process is to be followed, you must set up a formal meeting with the Lucy at the earliest convenience (ACAS, 2015). To ensure a fair procedure, an independent investigating officer and chair should be appointed. As Lucy has named her manager as part of the grievance, it is vital that they do not utilise either of these roles. Once a suitable investigating officer has been appointed, you must inform Lucy that she will be contacted to attain an initial assessment of facts. Once collected, you can proceed to investigate. Initially, Lucy should be interviewed, whilst accompanied by a representative if wished (ACAS, 2015). As a minimal, Lucy’s manager should then be interviewed. Once this is complete, a decision on actions should be made by the chair and communicated with Lucy, alongside notification of their right to appeal, without reasonable delay (ACAS, 2015). If Lucy appeals, a new and impartial investigating officer and chair should be appointed.

Grievance Issues

There are two elements of Lucy’s grievance. The first element is around the communication of her health issues, and the second is around return to work meetings. 
In relation to point one, data protection laws in place in the UK are designed to protect personal information from being used inappropriately and unlawfully (CIPD, 2020). Under the Data Protection Act (2018) personal data must only be disclosed or passed onto a third party if consent from the individual has been obtained. As Lucy did not provide her consent for this sensitive personal data to be shared, GDPR has been breached. In not attaining consent, you also failed to explain to Lucy the reasons behind your wish to share her information and failed to give her a choice (Information Commissioner’s Office, 2021). As Lucy’s grievance is well founded in relation to point one, I would recommend that as an outcome, GDPR training for all management and staff should be designed and delivered to prevent this from happening again. 
In relation to point two, I would encourage you to resolve this matter informally. It is best practice to hold a return to work meeting with any employee following a period of absence (ACAS, 2021). Whilst you knew the reason for Lucy’s absence, these meetings are important to discuss any reasonable adjustments and health and safety concerns Lucy, or you may have (ACAS, 2021). As an employer, you have a duty of care to all staff, making return to work meetings an essential following employee absence. Lucy may not understand the importance of these meetings, so I would encourage an informal discussion with Lucy where this can be communicated. I would advise that you continue to hold return to work meetings with Lucy and other members of staff following any period of absence.

Informing Managers of Absence

I would agree that it is important for you to communicate with staff if an employee will be absent to rearrange and reprioritise work amongst the team. However, the reason for absence may not need to be disclosed. During the coronavirus pandemic, it is true that employers have a duty of care to all employees, and thus if an employee tests positive and needs to isolate, you may need to disclose this information to impacted colleagues (CIPD, 2021). However, CIPD (2021) state that the individual does not need to be identified and only those directly impacted need to be informed. It would therefore be reasonable to conclude that Lucy’s health information did not need to be disclosed via email with her colleagues. Whilst was reasonable to inform colleagues that Lucy was absent, the reasons for this and her name need not been shared as this did not impact other colleagues.
	
Absence Record Keeping

CIPD (2021) emphasise that it is essential for organisations to manage, monitor and analyse absence patterns. In the past, it is arguable that employee absence was negatively stigmatised, with words such as ‘sickness’, ‘absence’ and ‘off’ being used. However, increasingly, organisations are reviving their policies and deterring from the traditional monitoring of staff absence and looking more to support employees and their return to work. This can be demonstrated through the new NHS All Wales Managing Attendance at Work Policy (2018). In order to support our employees, ACAS (2021) have designed a generic absence and lateness record template which can be adapted. As best practice, ACAS (2021) recommend that businesses should create an absence policy which details how absences will be recorded, expected communication, how to keep track of attendance, a breakdown of any prompts or triggers and when to utilise occupational health or other assistance programmes. By having a detailed absence policy, it not only allows you as managers to track employee absence, but it provides complete transparency between you and the employees, ensuring you both understand the process and are aware of next steps. These records could be held electronically or in hardcopy (CIPD, 2020), but either way, they must be secure. I would encourage you to consider the develop a Record Keeping Retention Policy, that considers security, protection, who should have access to the data and how long records should be kept. The current pandemic has shown that electronic storage, allowing the relevant staff to access resources at their point of need and irrespective of their location, may have its benefits over hard copies. When addressing absence for coronavirus related reasons, the Coronavirus Act (2020) has stipulated that employees who must isolate or shield as a result of the virus, are entitled to Statutory sick pay on the first day of absence, opposed to day four (CIPD, 2020). It is essential that you keep accurate records of those who are absent due to the coronavirus, as businesses less than 250 employees could be reimbursed for associated costs (CIPD, 2020). If an employee leaves the organisation, we are entitled to hold data for seven years for audit purposes. Following this period, the data of previous employees should be discarded.
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