Requirements for the Formation of a Valid Trust: Formalities and Constitution of Trusts

1. In the following situations, has the trust been completely constituted?

There are 2 ways in which a trust can be completely constituted.  The settlor must either effectively declare himself trustee of the property or he must transfer the property to the trustees.  If the transfer is not complete, equity will not perfect an imperfect gift or assist a volunteer.  The settlor is required to do everything in his power in order to transfer property of the relevant type (Milroy v Lord [1862]).  One exception is the every effort rule.  Applying this to the 2 scenarios:-

(a) Chandra is the owner of 5,000 shares in a public company. She wishes to set up a trust in favour of her daughter, Parvati, so she fills in a share transfer form transferring the shares to her cousin, Amit.  Chandra posts the form to her accountant with the instruction to complete the transfer.  3 days later, the form has not arrived.  Chandra, who is beginning to have second thoughts about the trust, phones her accountant to tell him not to bother with the transfer at all.

Chandra has completed the share transfer form but she has not delivered any documentation to the company registrar.  According to Re Rose [1952], the transfer will be completed once arrangement for delivery has been made and nothing remains for the settlor to do.  Chandra has not got that far.  She just posted the form to her accountant but instructions have not yet been received.  This suggests that the trust is not yet fully constituted and she is free to change her mind.  In Pennington v Waine [2002] a signed form was handed to the settlor’s agent, who then failed to register it but informed the transferee that the transfer had been signed and asked him to act as director of the company.  This does not appear to cover Chandra’s situation.  If it did, the trust might, after all, be completely constituted.
However, Pennington v Waine [2002] can easily be distinguished because the form has not reached Chandra’s accountant and Amit has not been informed about the transfer.  Pennington v Waine [2002] is partly based on unconscionability and Amit has not acted in reliance on receiving the shares.
(b) Meri has a 10% share in a successful racehorse which is owned by a syndicate of 10 people.  She decides that she would like to transfer this share to her trustees, who already hold a substantial amount of money on trust for her children and grandchildren.  There is a provision in the syndicate documents saying that all members must approve any transfer of ownership of shares in the syndicate.  In accordance with agreed procedure, Meri writes to the rest of the racehorse owners, indicating her plan.  They write back to say that the transfer will be considered at the next syndicate meeting, and ask her to provide the syndicate members with details of the trust members and their financial stability, so that the suitability of the new owner can be considered.  At this point, Meri decides it would be easier to keep her share.

[bookmark: _GoBack]In Meri’s case, Meri has not done everything in her power to complete the transfer.  In order for the suitability of the new owner to be considered, she has to provide the other owners with further information.  Applying Re Fry [1946], the trust is not completely constituted.

