


Contents
Introduction	2
Common Law History	2
Common Law Advantages and Disadvantages.	2
Civil Law and its Differences	3
Conclusion	4
Bibliography	5




[bookmark: _Toc129288726]Introduction
     Like many others around the world, the legal system of England and Wales is a common law one, meaning that the law will derive from both statute and precedent set through judicial proceedings (University of Oxford, 2021).  There is also another law system, civil law which can be seen throughout Europe, Latin America, Asia, Africa, and the Middle East (Demopoulos, 1971). Throughout this document, I will explore what each system is, its benefits, downfalls and compare them to ultimately find which of the systems is better in the application.
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     As stated above, common law is used by the legal system of England and Wales and is set through both judicial precedent and statute in UK law (University of Oxford, 2021). Many major countries around the world, along with the UK, operate with common law systems. Some of these countries include the United States, Canada, Australia, India, and even Singapore (University of Oxford, 2023). You may realise that many of the listed countries are former members of the British Empire. Hailing from England, this makes sense why these countries have common law systems in place. The beauty of this system is the flexibility provided through its use, not being forced through “immutable code”. Instead, common law has been allowed to evolve with the passing of time and with the decisions of judges or kings alike, becoming evermore sophisticated and allowing it to meet the changes of circumstances through time due to the reliance on precedent (Potter, 2015). It has been held to the judiciary to interpret and make decisions based on circumstance, which promotes flexibility while also allowing some form of consistency of sentencing within society. In the 12th century under the reign of King Henry II, we began to see the development of law as it is seen today. Prior to his reign law was extremely decentralised and relied heavily on local custom; however, King Henry began the centralisation of “common” law which would be applied equally across the nation (Incorporated Council of Law Reporting, n.d.). A great example of common law is the definition of the offense of murder. From a later edition of Sir Edward Coke in 1797 from the Institutes of the Laws of England, the murder is defined as “unlawful killing of a reasonable person in being under the Queen’s peace, with malice aforethought, express or implied” (Study Rocket, n.d.). 
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     Like anything, common law systems will come with both their advantages and their disadvantages. To start, one of the advantages that I have already mentioned is flexibility. With the use of precedent and trusting judges as somewhat champions of the law we can continuously adapt to an ever-changing society. This is extremely important in the UK to ensure that decisions are being made in relation to our society, not the generations of the past. In the UK we still have older statue such as the Offences Against the Person Act 1861 that is still being used in practiced law, and it is far harder to change decision guidance through new legislation being passed. With the use of precedent through case law, we have far more options to allow decision-making to evolve with different circumstances and changing times. Inevitably, there will be situations that were not anticipated by the original lawmakers of certain statutes, putting common law countries in good stead to deal with these situations if and when they arise. Even with the inclusion of decisions driven by personal agenda, on average the use of the precedent doctrine will begin to render out decisions made with a bias, ultimately rendering the law more precise (Gennaioli and Shleifer, 2007). This then as a result adds a sense of stability to the law, making it more predictable and consistent by allowing cases with the same facts to be treated in the same manner. This comes together and makes the law, in the eyes of many, more just and fairer than other non-flexible or non-consistent approaches, while still holding that stability as more than subjective decisions of individual judges. With the advantages of common law there also come a handful of disadvantages. Some will also argue for the inflexibility of common law systems. If a precedent is set in the past, it is argued that going into the future that previous decisions may not be the correct solutions for a case in the modern day, yet a judge would still be bound to the precedent of the past. This can mean that the law may not change at the pace or frequency at which it is required to do so. In some cases, this can lead to judges taking action to distinguish previous cases (establishing case facts are different) to avoid being bound by the precedents which can also create uncertainty with decisions (Crilly, n.d.). The precedent set by a court lower in the court hierarchy may be overruled by a court higher in the hierarchy; however, decisions cannot be overruled by a court of the same level or lower. Even the house of lords, now known as the supreme court, is bound by precedent of their own decisions since London Street Tramways v London County Council [1898] (Swarb, 2021). Despite this, the practice statement of 1966, despite not being freely used, recognised that rigorous adherence to precedent can lead to injustices and restrict the development of the law. We see an example of this in Murphy v. Brentwood [1991] where the house of lords overruled a past decision from Anns v. Merton [1978] (LexLaw, 2020).

[bookmark: _Toc129288729]Civil Law and its Differences
     What is Civil Law? Coming from ancient roman law, civil law systems unlike common law systems are codified and rely on specific codes set out through statutes and written constitutions that are binding to all with little room for judge-made law, the opposite of what we see with common law (The World Bank, 2022). Civil law began to develop with the rediscovery of Roman Law and began to be taught throughout northern Italy. With increasing demand, teaching the subject began to spread all throughout Italy and even began to penetrate into Germany and the Netherlands becoming a strong influence (Britannica, 2019). According to Borchard (2017), “The modern codification movement may be said to have begun with the Austrian Allgenzeines Biirgerliches Gesetzbuch, the Prussian Landrecht of the eighteenth century, and the French codes of the early nineteenth century”. From here it began to spread to the other civil law countries that you see in the modern day. But what are the advantages and disadvantages of this system and how do they compare to common law? Firstly, what they have that common law can lack is clarity and predictability. Through the codified structure of these systems, you are only able to be prosecuted in accordance with the law that is written. This makes it far easier for those in the court to predict with a degree of certainty the outcome, or at least an idea. This can sometimes be absent from common law in some cases. For the most part, if your case is like those of the past you may be able to predict which way the court may lean; however, in instances of new case facts that may have not been dealt with before by a court of the same standing the decision can be thrown in a different direction, therefore setting a new precedent. The downside of the civil law side could also be that a judge may interpret the code differently from you, so even if similar cases swung a different way there isn’t that guarantee of the same outcome (International Business Law Advisor, 2010). Civil law systems for their codification can work through cases much quicker; however, another effect of this is the less frequent use and importance of the Jury. The decision falls upon the judge with the knowledge of the law to decide in accordance with the codes. An example of a country that rarely uses a jury would be Russia with its civil law system (National Geographic, 2022). The downside to this would be the argument that society has less of a hand in legal decision-making, taking power away from the citizens as the legal decision is left primarily to the hands of the judges. If the codes are set out in a way that is intended to protect individual rights this can also be a good thing. According to Koch Jr (2004), “able judges can be the great equalizers, assuring fair litigation”. Basically, if the code is intended to protect the rights of the individual, when placed in the hands of an able judge they will be able to keep protection over many freedoms such right to religion or assembly as examples. With common law this is not always the case. Due to precedent being set purely from the judicial decisions, it can sometimes be the case that the wrong decision is made or one that doesn’t fully represent the interests of society at that time.
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     To conclude, even beyond the points that I have covered throughout this paper, there is still so much more to both the civil and common law systems. From what we have covered, it is my opinion that common law systems are more beneficial to the UK and our society. The system has developed over centuries and the flexibility that it provides gives the necessary room for evolution, especially where past outdated precedents can be overruled by the supreme court. Civil law systems have their place, but in some situations, I feel that they can be easier used against the people and allow less of a hand from society in the law-making of their nation.
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