European Law- David Jones
Question 1
In relation to the relevant market in the context of competition law, it is important to understand why competition law is in the European Union (EU). The aim of the EU in relation to competition law and the relevant market is the protection of consumers. It is priority that companies and undertakings do not abuse their position. However, their aims also include economic freedom, promoting competition in relevant markets. 
Article 101 is involved with anti-competitive practises by companies. This is a scenario where companies communicate and meet, agreeing on terms that harms competition law within the EU. Whereas Article 102 is related to big companies such as Sony who have a dominant market position, who may abuse this position for own gain. (Fuerea,2016) Article 101 prohibits agreements that have as their object or effect the restriction, prevention or distortion of competition within the EU and which have an effect on trade between EU member states. (Kwok, 2018) Article 102 is aimed at preventing undertakings with a position of dominance in a set market from abusing that position. Its key role is the regulation of monopolies, focusing on those who limit competition within a market and in private industry. This act is important within the European Union as it protects the consumer from companies that dominate a particular sector or industry, therefore effecting prices and supply. (Teleki 2021)
An undertaking can be ‘any legal person’ (Hofner 1991). However, this is more likely to be a company than an individual person. Another important aspect is that you must be ‘engaged in an economic activity’ (Poucet 1993). In Poucet 1993, the company concerned was dealing with social assistance, because the main objective was not to make money, the company were not considered an undertaking. It is important to establish the facts in competition law as most companies are in the relevant markets to make money, meaning they are considered an undertaking and can be held accountable under relevant EU laws. 
For Article 101, there must be an agreement, decision, or concerted practices. An agreement in context with competition law essentially is a ‘contract’ between companies. This can be written or unwritten. The EU has expanded this scope of contractual law further under Article 101. In the Quinine Cartel case (1970), there was a ‘gentleman’s agreement’ which was an acknowledgement between the parties and undertakings. This shows that ‘underhand’ type of agreements will be caught under EU law, in line with Article 101 and competition laws. (Fuerea, 2016)
Article 102 covers the abuse of a dominant market position. There are four initial requirements. There must be an undertaking.  The next point is market dominance in the relevant market. The product market is important in understanding the significance surrounding competition law. United Brands (UB) v Commision (1978), where UB sold bananas and stated that the product market was fruit. However, the EU decided they were not fruit, but in fact seeds. The case concluded that the relevant product market was bananas not fruit. This demonstrates how such companies will try and make the product market as ‘broad’ as possible. This is an issue, as it could show an element of market manipulation by big companies.  The definition of a relevant market is a tool to identify and define the boundaries of competition between firms. It allows to establish the framework within which competition policy principles are applied by the Commission. The main purpose of market definition is to identify in a systematic way competitive constraint that the undertakings involved face. (Teleki 2021) So companies want a broad definition so that they have more freedom and less restriction whereas the commission want to narrow the definition, so policies are applied consistently, allowing for market fairness where no dominant company abuses its powers.
The relevant market comprises three components namely the product market, geographic market, and temporal market. (EUR-Lex, 2011) Geographical market is important in the product market as demonstrated in the case of Napier Brown- British Sugar (1988). The company in this case argued that the geographic market was very wide incorporating the whole EU. However, the court concluded that Napier in this case, in relation to geographical markets, only the UK was considered as their market because they had a broad market share. Furthermore, the commission may consider time as a factor in relevant context. Certain products like fruits which may have limited availability. This is something that needs to be looked at, particularly in certain industries. Another factor evaluated is dominance. If dominance is identified clearly, in context with competition law, examining the difference between the ‘top’ companies and ‘lower’ companies is vital. 
In British Airways v Commission (2004), an example of dominance is demonstrated, however some issues with identifying it are present. British Airways held 40% of the market, whereas the next major shareholder was Virgin Airways, who controlled 5%. There is a clear difference in stakes, and the case concluded that the ‘gap’ is big enough to consider market dominance. But this also shows issues when looking at dominance. In a traditional sense British Airways did not hold a major share I.e. less than 50%. So, criticism in this case can be drawn as dominance is not defined by a set market share. In article 102, an undertaking must be in a dominant position for a breach to occur. Also, there is no treaty definition, so it has been defined by the Court of Justice. In the case 27/76 United Brands v Commission (1978), “a position of economic strength that enables an undertaking to prevent effective competition” was provided as a definition. It requires that market power is set to the trends in the relevant market and act independently of the pressure of competition. An issue with article 102 and undertaking came in Hoffman La Roche (1979), where it provided the idea that you don’t have to be the only undertaking. This was centred around you having enough power to change the conditions of competition. 
The undertaking will more than likely argue that the relevant market operates on a wide market basis, which means it is a small undertaking while the Commission prefers a narrow market making the undertaking a larger operator in that market. Furthermore, the Commission has established tests to find out the relevant market. The Commission Notice on the definition of the relevant market (1997) puts relevant market into 2 main categories, the Relevant product market and Relevant geographical market. It demonstrates that the Commission objective is to make the laws and rules surrounding the market transparent and consistent. This is soft law which is applied to EU measures, which include recommendations and opinions. This Is important in the significance of the relevant market in context of competition law as these are not binding to whom they concern. Set out in Article 288 TFEU ‘Recommendations and Opinions shall have no binding force’. (Miller, 2005) Finally, this is important as a restrictive approach concerning the relevant market, will more than likely have a direct effects on the finding of a dominant position
The Commission Notice (1997) set out in case law the 2 tests: demand and supply sustainability. Demand refers to a small but significant non-transitory increase in price such as 5-10% (SSNIP test). The initial means of determining whether different categories of goods form part of the same market is cross elasticity of demand, typically measured by the SSNIP test.  Goods are part of the same market if a small but permanent price increase in one result in commensurate increase in demand for the other.  Other factors such as cross elasticity of supply, and the existence of barriers to market entry are looked at. There are issues with these tests. The Commission notice recognises the “cellophane fallacy”. The Cellophane Paradox describes a type of incorrect reasoning used in market regulation methods. The paradox arises when a firm sells a product with few substitutes, which in turn allows the firm to increase the price of that product. (Sabatini, 2001) In relation to Article 102, the consumer is affected badly as a firm is using its dominant position for its own gain. The SSNIP test is not valid when the target product price is a monopoly price. This shows an issue as the test fails to cover the market when the seller with the market power drives up the price of a product by reducing the quantity. This shows an element of unfairness by the Commission. Additionally, the Commission even recognises that incorrect reasoning used in market regulation methods is apparent. (Christian 2006)
To continue, supply sustainability is another test to define RPM, questioning whether producers could switch to production of the target’s products, without difficulty value of this test is evident in Continental v Commission (1973), where the Commission concluded that the other party had a dominant position in 3 markets: cans for meat, fish, and metal lids. This was rejected by the CJ. The Commission here failed to consider whether producers of packaging could change production and compete with Continental Can. If they could then the market would have been wider, contrary to what the Commission thought. 
Question 2 
Introduction
This question concerns freedom of movement of persons. Originally this was afforded as one of the four freedoms of the Common Market. It applied, by virtue of Art 45 TFEU. Nationals of the EU shall be entitled to: Try to find an employment in another EU state, working there without requiring a work permit, live there for that proper objective, stay there even when employment has completed, be treated in the same way with nationals as regards access to employment, working environments and all the other social and fiscal rewards. 
Under ART 20 TFEU, all EU citizens have the right to move and reside in member states. However, this unqualified right only extends for 3 months.: Dir Art 6. Residence in the long term is only applied to self or full time employed individuals. But it also includes students, those who are self-sufficient economically and have respective family: Dir Art 7. Lawrie-Blum (1986) is of relevance. It decided that a worker is someone who during a period performs services under the direction of another in return for remuneration. Levin (1982) said it can be part time. Article 45 (1) set out that free movement of workers should be secured in the EU. Article 45(2) prohibits discrimination against foreign workers as seen in Collins vs Sos Work and Pensions (2004). Under free movement of workers, you should be entitled to the same benefits as if you were a National of the Member State. 
Article 45 (3) looks at the rights and limitations. It is split into four parts listed under the article. The right to accept offers of employment, to move freely in Member States, to remain in Member States for a job and to remain after having been employed. Directive 2004/38 expands on some of the rights of workers. Notably the right to enter/leave. The right to reside is set out in Directive 2004/38, Article 6 which states once you arrive in a Member State, even if you don’t have a job, you have the right to reside there for 3 months. After 3 months in relation to Article 2004/38, the law is more complex. An individual must show they are ‘likely’ to get a job. So, after 3 months, if you do not have a job the Member State can exercise the right to have you removed. The development and use of this are shown in Antonissen (1991). This Article also allows the right to remain after losing a job if it was due to illness, involuntary unemployment, or vocational training. Leading on, in Article 16 (1) the right of permanent residence is granted after 5 years. At this point you will be treated as a national of that Member State. 
Certain forms of health and social protection measures for EU citizens can be moved to the country where they seek jobs. In addition, free movement of jobs also extends to states in the European Economic Area (Iceland, Liechtenstein, and Norway). Certain professions will be eligible to get their professional credentials officially recognized there. People traveling within the EU, Iceland, Liechtenstein, Norway, and Switzerland are covered by EU social security coordination law. According to this movement, Mary is entitled to have health and social services in any member state of EU. She would have equal rights, especially in relation to working, studying, health and other social benefits. 
Who can take advantage of this freedom:  Job Seekers, i.e., EU citizens who moved to a different EU state to search for a job, under some circumstances EU citizens employed in another EU state. EU citizens who return to their states of descent after working abroad. Relatives of the beyond Self-employed citizens, students, and elderly people or else financially inactive individuals may have a different right. 
Article 21 TFEU is vital for Mary, Nadine and Oscar. They would be treated equally, Article 21 TFEU supports them in many contexts. Secondly, any bias based on citizenship is prohibited within the scope of interpretation of the Treaties and without regard to any of their relevant provisions. (Article 21 - Non-discrimination, 2007) 
Sufficient resources Article 8(4) - Member States are not allowed to set a defined sum as "sufficient resources," although they should consider the individual's own circumstances. This sum should not be greater than the threshold at which citizens of the host Member State become eligible for social assistance, or, if this requirement is not applicable higher than the host Member State's minimum pension. As a result, it is impossible to say with certainty what the necessary minimum level of self-sufficiency should be, but it can't be higher than the level of income assistance. So, this article also assists Mary, Nadine, and Oscar for their basic needs because of less resources after migration to the new state. However, Nadine, as she is in receipt of a disability pension and a private pension income, will almost certainly exceed the threshold for social assistance or minimum Social Security pension in the Netherlands which is the requirement for demonstrating independent means (Art 8).
Dependent on the nature and length of Mary's relationship with Adrianus, who appears to be a worker since he is genuine and substantial employment, even though it is part time (Levin (1982); Kempf (1985)), she may qualify as a partner whose entry and residence should be facilitated, although this would only become relevant if she ceased to qualify for long term residence in her own right.
Citizen’s Rights Directives 2004/38 replaced most of the secondary law relating to free movements of people. It introduces enhanced rights to move and reside freely for EU citizens and other family members. This law helps in the residency of Mary, Nadine, and Oscar in a new EU state with the benefits included. 
 Article 45 TFEU, such free movements require the abolition of judgment based on nationality in relation to access to employment, pay, and other conditions of employment. This law would help Mary in the workplace and in finding appropriate work in a new state member state. Based on Article 45 (2) Mary has the right to not be discriminated against as a foreign worker if she choses to take up work. This is also relevant to Nadine and Oscar if they were to take up work in the Netherlands. 
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