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Evaluate the success and limitations of the Police and Criminal Evidence Act 1984 in preventing Miscarriages of Justice.  

The Police and Criminal Evidence Act 1984 (PACE) was brought into action based on the recommendations of the 1981 Royal Commission on Criminal Procedure. Jones (1985) explains that It is a complex act and consists of eleven. PACE covers two areas. The first being laws that relate to police powers and their duties and the second being laws that relate to evidence in criminal courts. Baron Stevens, who was the former commissioner of Police for the Metropolis stated that the Act “fundamentally altered the approach and working practices of all those involved in the operation of the criminal justice system and at a stroke, swept away old practices and systems that had been the mainstay of criminal lawyers and police officers for many years” (Cane and Conaghan No page number, 2008). The Act is significantly enhanced by the Codes of Conduct or Practice that are issued within it. They provide rules, regulations and guidance on the police functions. They do not just apply to the police officers but also to any person charged with the responsibility of investigating offences and charging those who have committed the crime. A failure to follow and comply with the Codes by any police officers or person, could be a substantial factor in the criminal and or civil proceedings. It could even lead to the eradication of evidence in court and could result in civil action being brought against the police service. There are currently eight Codes of Conduct ranging from A to H. According to Cane and Conaghan (2008)The codes are updated when seen fit to do so. Walker and Starmer (2004) believed that the introduction of PACE was brought in to be aimed at the police due to an ever-growing idea that the British public and had lost a significant amount, if not all confidence in the Police and the nations criminal justice system. It was also brought in due to the origins of miscarriages of justice were usually found in the police investigation. The main objective of the Act was to “ standardise and professionalise police work” ( Zander, p.6, 2011). This would therefore correct the publics idea that Britain was a corrupt and inadequate police force. The biggest influence on introducing the Act as that at the time, popular IRA terrorist cells had taken credit for the recent attacks, therefore the introduction of the legislation was needed according to Mckee and Franey (1988) .

The public thought that suspects were tortured and framed by the police force, resulting in the guilty offenders being set free. The public believed that the criminal justice system had failed them. PACE educated the British Public “ the issues being formulated should be the concern not only for lawyers or police officers but of every citizen” (Royal Commission 1993 Para 1.12). The Act states under s.117 that the police must use force that could only be deemed reasonable at the time. The codes that came into action with the Act were Code C and Code E. Code C regulated the treatment of a person who has been detained during an interview and Code E introduced the requirement for the interviews to be recorded. This therefore made the whole process more clear and fair as there is always a record of the interview (s11.7 [a] Code C of the Police and Criminal Evidence Act 1984). PACE ensured that there courts had a responsibility to make sure the police followed procedure. The judiciary have the power to declare any evidence brought forward by the prosecution to be inadmissible if and under the (Police and Criminal Evidence Act 1984) that “the admission of the evidence would have such an adverse effect on the fairness of the proceedings”. The court also pay a lot of attention on how the evidence is obtained. It is however arguable that the provision did not enforce any change in the law as such because it had already been recognised in common law and had approved it ( R v Christie [1914]). According to the Report on Criminal Procedure, Supra n.17 the presence of a general discretion to eradicate biased and unfair evidence, acts as protection to prevent the miscarriage of justice. The Act is thought to be mostly successful and is known as being “one of the most significant developments in modern policing” (Zander, 2014, p.139). In accordance with Birch and Hirst (2010) a criticism is that the Act gives the judiciary too much power, but the safeguard that PACE brings has been so successful that it has helped the expansion of other admissibility requirements like hearsay and also bad character as shown in the case of R v Sharp (1988). They used to be inadmissible but now can be admitted under specific gateways, thanks to the protection of s.78 PACE 1984.

According to the Cambridge Dictionary, a miscarriage of justice is “ a situation in which someone is punished by the law courts for a crime they have not committed”. In accordance with Murphy (2017) the purpose for PACE was to unite the police powers under one code and to have a balance of the rights that a person has against the powers the police possess. PACE brought in the requirement of all interviews to be recorded and also that the suspects have a right to legal representation and also have limits on detention before being charged. Before PACE, there was a growing criticism of the police. These grew from a case that arose in the 1970s where the Birmingham six were found to have confessed to committing the crime by being the subject of physical and psychological abuse. This was a form of a miscarriage of justice and therefore something needed to be changed, therefore brought the introduction of PACE. The Home Office reviewed PACE ten years after the Act was introduced and covered the fairness, openness and workability of the Act. Firstly fairness, according to Brown (1997) PACE has definitely had a drastic improvement in fairness for both the suspect and the police. The most significant change has been the awareness that the suspect has a right to legal advice and the fact the suspect is made aware of this. As before PACE was introduced although suspects were able to have legal advice many were not given the opportunity because they were either not told about it, or their right to a solicitor was denied and even in some cases denied. Research showed that the suspects have now been able to make better informed decisions with the help of legal advice, therefore significantly reducing the chance of a miscarriage of justice occurring under false confessions. A limitation through the findings of Brown (1997) that the custody officers will not offer the required information about their rights or they will do so in ways which will prejudice the suspects. Juveniles are more likely to suffer by the way that their rights are implemented. It has been argued that some of the unacceptable treatment of suspects arise from strategies designed that deny particular groups of suspects to their rights as shown in McConville (1991).  Although as proved in this review of PACE, custody officers have indeed developed a skill of independence therefore making it highly unlikely that they will deny suspects of their rights. PACE had success in giving fairness to the suspects by making sure that the suspects in question or under investigation are made aware of the police powers and their actions. This applies mostly to the powers of stop and search and to also enter and search premises. The police rely on the consent of the person it is involved with when possible in order to reduce the risk of any repercussions if it turns out that it was not justified. One area that isn’t clear within the Act is the grounds that are required to justify a stop and search. The difference between reasonable grounds and just suspicion has caused confusion and their decision to do so must be just. The review also found that another area of the Act that could lead to a miscarriage of justice is the interviewing of suspects. PACE reflects the significant concern of the RCCP to reduce the risk of any unjust confessions. There must be adequate safeguards such as that suspects of course have a right to legal advice, interviews are not extremely long and that persons at risk have a third party present in order to assist them if need be. The aspect of this code that is unclear and limits the Act is that there is no direct definition to what tactics are and are not allowed to be used during the interview. The RCCP decided it wasn’t possible to accurately define what was allowed and what was not. This could subsequently mean that extreme police behaviour could lead to evidence being excluded for example by making the suspect confess by telling them they have evidence against them even when the police did not. The RCCP at the time recommended that the police officers should receive better in-depth training in the process of interviewing, aimed at the psychological effects on the suspect whilst receiving certain techniques during the interview. Openness is the idea that the police should be clear to the suspect they are questioning, decisions should be documented and open for review. To summarise, the police will often inform the suspect on why they are being searched, charged, interviewed etc as they do indeed has a right to know, but on the other hand it’s not always possible to do so. If the police were to explain the grounds they upon they are acting on may run the risk of antagonising that person. Sometimes even where the police are acting under the statutory power which means searching a premises under warrant, the property holder is not always given any given opportunity to fully inspect the warrant before the search occurs.  There is some doubt whether this standard of policing is being achieved by PACE. Policing in the UK is operated with consent from the public. Last workability, this implies that the police should have the correct powers at their disposal to investigate, prevent and detect crime. These powers should be made clear and of the circumstances the powers are likely to be used. PACE has got a balance of the police having sufficient powers when necessary, and also respecting the rights of the suspect. Before PACE was introduced this was not the case. The codification and clarification of police powers has been a significant advance in helping the police and also the public understand the police powers and the rights that come with them. The rights of the suspect should prevent almost any cases of miscarriages of justice as every person has the right to a fair trial, to liberty and also a freedom of speech in accordance with Rights Info (2019).

To conclude, according to Jones (1985) it is clear that PACE provides the police with significantly added power. To balance the fact that the police gained powers, the Act consists of safeguards which are there to protect the person/persons from unethical policing. Although they have been criticised as being unclear and easily avoidable. There are other factors which are significant in proving whether the provisions of the Act will be as effective as they can be. The first factor is the problem of resources. Many speakers at a conference that consisted of Chief Police Officers, many expressed that it would be a difficult task for them to follow certain requirements of the Act, for example tape recording facilities will cost extra money, money that the police forces do not have.  Zander (2014) believes that the question of does PACE actually provide a balance between the community and the rights and liberties of the citizens who become a suspect? He believes that the question will always be unanswerable because everyone will always have a different point of view. The police force and the civil libertarian will always have different opinions, and both parties will want to see changes that support what they think the criminal justice system should be run and organised. PACE has been changed over the years and every  change has changed the balance also. Zander believes that it will continue for as long as the Act remained in statue. According to Benz (2012) before PACE laws that granted police their powers were insufficient, which would often lead to misconduct by the police and also miscarriages of justice, as it was the case for the Birmingham six. Incidents such as these were putting a strain on the relationship between the police and the public. PACE was brought in to regulate those powers and to have a better balance. Zander (2005) stated that PACE was criticised mostly by left wing and human rights activists who believed that the powers were extensive. They believed that it did not prevent the infringement of liberties but that it legitimised it. It seems that PACE had indeed not managed to get the balance correct between the suspect, the police and the victim, although it is a significant improvement from before PACE. The rights of the suspect are not as extensive and effective as they are for the police Benz believes that albeit the safeguards in place  are sufficient, there are ineffective control mechanisms and a general trend towards decreasing the suspects rights, goes against the purpose which is to not only protect the civil liberties of the suspect but also a the right and certainty of a fair investigation which will lead to the conviction of the correct offender. This is the main area that PACE can give the victim and efforts to improve this are shown as it is being discussed and made aware. 
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