


Discuss the offences committed and any defences that may be considered.

This answer aims to discuss the offences committed by the Defendant as well as any qualifying Defences that they may have towards them. This answer will focus on the Actus reus of the offences and the mens rea, with a focus on the Victim. 

The first offence committed by the defendant is common assault. This is a result of Polly approaching Roxanne, gesturing her middle finger, and calling her a “bitch,” resulting in Polly being removed from the premises. The offence committed here is common assault. The rule of this law is set under s.39 of the Criminal Justice Act 1988 where The House of Lords defines that: “assault occurs when the defendant knowingly or recklessly induces the victim to fear unlawful violence”. The Actus Reus of an assault must show that the victim must apprehend, immediate, unlawful, and personal violence. In the case of R V Constanza (1997) Crim LR 576., the defendant had written letters that had caused the victim to feel threatened, written offensive language on the victim’s front door as well as stolen items from her clothesline. As a result of this, she suffered clinical depression, and he was charged with ABH under s.47 offences against the person act 1861. The Jury had found that immediacy was present and confirmed that words can amount to an assault, causing the victim imminent fear amounting to ABH and Psychiatric harm. Therefore, the act of Polly gesturing her middle finger and swearing at Roxanne did not have to involve physical violence, her threatening words are enough evidence to prove that the victim felt fearful and that they were to be attacked, particularly because not only do words constitute an assault, the actus reus of Roxanne apprehending immediate violence was established, particularly because Roxanne was removed from the premises due to her threatening behaviour.

The second offence that Roxanne is culpable of is aggravated criminal damage and reckless behaviour. This offence was established when Polly intentionally picked up a piece of broken glass and decided to sever the brakes of Roxanne’s moped. S.1(2) aggravated Criminal Damage within the criminal damages Act 1971 provides that if a person intentionally or recklessly destroys or damages property without a lawful excuse, he or she may be criminally charged. It stipulates that you are guilty of a crime, particularly of endangering life. The damage of this offence is where the destruction of a property has an aggravating factor which is that life is endangered by the damage or destruction of the property. Furthermore, the appropriate test for criminal damage is that a person is acting recklessly within section 11 of the CDA 1971 if: (1) a situation in which he is aware that a risk exists or may exist ; (2) consequences if you are aware of the risks that arise and under the circumstances, the person knows, it would be irrational to take that risk. A case in relation to aggravated criminal damage is R V Sangha (1988) 2 All ER 385. The defendant had set fire to mattresses in flats, and although the flats were designed to prevent fire from spreading towards other flats, he was still convicted of ACD under s.1(2). Therefore, although Polly’s intention of breaking Roxanne’s brakes is not stated, the facts of which she intentionally damaged the property is established, furthermore, this is shown in the fact that there is no requirement under s.1(2) of the criminal damage act 1971 that life be endangered, the test of an ordinary bystander would have perceived a clear risk that the property would be damaged therefore Roxanne’s life would be endangered. In addition to this, s.1(2) of the act proves that Polly acquired the mens rea of this offence because she had the basic intent which is offences committed recklessly, and knew which vehicle was Roxanne’s as well as found a sharp object to sever the vehicle. This posed a risk to Roxanne’s life by breaking the brake pads which could result in severe injury to the victim including a risk of death, endangerment to the public and reckless damage to another’s property. 

The next offence that Polly committed was the Murder of the victim Mohammed. The defendant had struck the victim with a glass ashtray over the head where he died instantaneously. The definition of this offence is as stated: “the unlawful killing of a person under the king’s peace with malice aforethought,” Sir Edwards Coke (Lord chief justice, 17th century). A more modern definition requires the defendant to kill or cause GBH to commit this offence in addition to the old definition. The necessary circumstances to satisfy this offence is the actus reus of the offence which is any conduct that resulted in the death of the person and the mens rea being the intention to kill or cause Grievous bodily harm. In the case of R v Vickers (1957) 2 QB 664, Lord Goddard CJ states that a defendant could be convicted of murder if the establishment of the intention to kill or cause GBH is present, with malice aforethought being expressed as an intention to kill. Therefore, Polly’s act caused the direct impact of death upon the victim (acceleration of death). In the current law Polly’s Mens Rea is not required to be malicious, it just has to be at the moment of omission where in this case it can be established that Polly reacted to what Mohammed said by intending to cause GBH to by impulsively grabbing the ashtray and hitting him across the head with it thus him dying on impact, which results in Polly committing the offence of murder. Although Polly did not plan to murder the victim, the intention to cause GBH is sufficient to gain a charge of murder.

Due to Polly’s offence of committing murder, there are two defences that she may be granted. The first defence that Polly could obtain is Loss of control. The defence of loss of control is a partial defence against murder. The defence is new, introduced in s.54 of the CJA (2009) and came into force in 2010. This defence can be used as a partial defence when a defendant is charged with murder. but claims that he killed a person because he lost control by a qualifying trigger. Qualifying triggers are defined as the victim's fear of serious violence against a person or things said or done that had constituted circumstances of an extremely grave character and whether they caused the defendant to have a justifiable sense of being wronged. If the defendant is successful, this will reduce their liability of murder to manslaughter. In this case, Polly’s loss of control was the result of her lack of ability to provide conscious limitation of impulses and behaviour particularly as she was overwhelmed with emotion, under S.54(1)(c) of the CJA (2009) the objective test requires that a person of the accused's sex and age, with a normal degree of tolerance and self-control, could have reacted in the same or similar way in the accused's circumstances. In this situation it is understandable that another person with this requirement would react the same way to Polly when finding that a partner you are intimate with admits to infidelity, however, the limitations to qualifying triggers within infidelity are that s.55(6)(a) the fact that what is done or said constitutes sexual infidelity must be disregarded and
s.55(6)(b) Persons must not raise eligible triggers if their actions or words or incitement to violence.  Although in this situation infidelity occurred and Polly could lack this defence the original trigger still applies as it amounts nonetheless to circumstances of an extremely grave character therefore it is feasible that Polly had a justifiable sense of being seriously wronged.

The next partial defence that Polly may be eligible for is Diminished Responsibility. This a partial defence that can only be used for murder. S.52 of the CJA (2009) defines this as: “where a person kills or is a party to the killing of another he shall not be convicted of murder if he was suffering from an abnormality of mind.” Thus, reducing their murder sentence to manslaughter. There are four requirements in order to be successful in the defence of diminished responsibility, the first being that there must be an abnormality of mental functioning due to a recognised medical condition such as Schizophrenia or depression, the third being that this condition substantially impaired the defendant’s mental responsibility and finally provide an explanation for the conduct. A case involving this defence is Moyle (2008) EWCA crim 3059, this is where a person suffering from schizophrenia had been fit to plead, impairing his mental responsibility for his acts in killing the deceased, like that of Polly. In this case it is stated that Polly has schizophrenia which is a recognised medical condition. Polly’s abnormality of mental functioning, this has given her an impaired capacity to judge her actions as right or wrong, therefore because she lacked control of her impulses, she is less culpable, whereas in comparison to a reasonable person they would be able to judge their actions beforehand making her successful in receiving this defence.

In conclusion, under S.54(1)(c) of the CJA (2009) it is evident that Polly had a loss of control due to her successfully meeting the requirements of the objective test where it can be granted that an ordinary person of similar age and gender would react, as well as her reacting emotionally to the infidelity of her partner, this shows that the qualifying trigger of what her partner said caused her to feel justifiably wronged, in addition to this her medical condition of schizophrenia met the requirement of the other partial defence as well as all other requirements, therefore Polly’s charge of murder would be reduced to manslaughter, however, her other offences such as Aggravated criminal damage should also be placed into consideration as her basic intent of damaging property and endangering life is established.




