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Evaluate the tests used to establish causation in relation to a breach of duty of care.

Duty of care is a required statutory responsibility to keep people safe and away from harm, this was established in the case of Donoghue v Stevenson [1932]. (Thompson Solicitors, 2024). A breach of duty of care is when someone or something does not meet a reasonable standard of care. (Zieber, B.), (2023). Causation refers to the policy definition, as defined by the law, it is a factual relationship between an act and a consequence that directly results from the action. (LexisNexis, 2024). The but-for test would provide UK causation laws more flexibility and equity, especially in complicated cases. Whereas the ‘thin skull’ rule could help ensure a balance between fair responsibilities and equal exchanges. As a result, this assignment will evaluate the but-for test, and the thin-skull test which are both used to establish causation in relation to a breach of duty of care. 

Duty of care refers to all the details in a case where the defendant must take reasonable steps to prevent foreseeable harm to the claimant. (LexisNexis), (2024). In English tort law, the three-part Caparo test evaluates whether a duty of care is owed in certain circumstances. The three parts of the test include foreseeability, proximity, fairness, just, and reasonableness. The Caparo test was created by the House of Lords due to the case of Caparo Industries plc v Dickman [1990]. (UOLLB), (2024). The decision within the case made it clear that responsibility must be determined by considering the legal requirement to prepare and verify statements, as foreseeability alone cannot establish a duty of care. (Casemine), (2023). 

However, when an individual or an organisation fails to apply a reasonable level of care, it Is considered a breach of duty of care. The claimant must show that the defendant’s actions or lack of actions fell short of the expected standards to prove a breach, which is a key component of a negligence claim. An example can be seen in medical negligence. Medical negligence is when a healthcare provider gives a patient poor treatment that directly causes harm or an existing illness. (Irwin Mitchell 2024). The standard for medical negligence was established in the case of Bolam v Friern Hospital Management Committee [1957], where the court decided that if a doctor’s acts are in line with a responsible body of medical opinion, they are not considered negligent. (Negligence Solicitors, 2024). To determine if a breach of duty of care has occurred, it is important to consider whether a duty of care was owed and if the standard of care has been met. (Zieber, B.), (2023). This can be seen in the case Blyth v Birmingham Waterworks Co [1856], where the defendant was legally obligated to install pipelines and provide fireplugs. However, they failed to fulfil these requirements. Resulting in flooding that damaged the claimant’s home. Consequently, the County Courts found the defendant to be negligently liable for the damages. (IPSALOQUITUR), (2019).

Causation establishes a causal link between the alleged wrongdoing and the resulting loss. This can include complex factual and legal matters, and the applicable test will vary based on both the cause of action being pursued and the specific type of loss claimed. (LexisNexis, 2019). Both factual and legal causation need to be proven to establish causation in respect of tort claims. Factual Causation refers to situations where several potential causes exist. To establish factual causation, it must show that “but for” the defendant’s actions, the event would not have occurred. The act must be a necessary cause of the event, which is often referred to as the “but–for” test. (Oxford References, 2024). Once the factual causation has been established, there is a need to prove legal causation. Legal causation refers to the requirement that the defendant’s actions must create an important and active factor in producing the resulting consequence. (Oxford References, 2024).  The “but-for” test is a fundamental principle in legal and factual causation which is used to determine the causal relationship between the defendant’s actions and a claimant’s resultant harm. (UOLLB, 2024). A chain of causation is a series of events where each is the result of another. (LSD Law, 2024). However, if there is a break, it will not be liable for anything. An element that can break the chain of causation is known as “a new intervening act”, the two types of intervening acts are known as the ‘intervening act of the claimant’ and the ‘intervening act of nature or third party’. (Atkins, H.), (2024).

The basic method for establishing causation is known as the “but for” test, which serves at the beginning of all cases. If the claimant’s injury would not have happened ‘but for’ the defendant’s carelessness, then the factual causation is deemed to be satisfied. However, if the claimant would have been injured regardless of the accident, the claim would be rejected. The key example of the “but for” test was shown in the case of Barnett v Chelsea and Kensington Hospital Management Committee [1969]. The claimant went to the hospital with prolonged vomiting after drinking tea. Five hours after they were negligently sent home and rest, they passed away. According to the defendant, the claimant suffered arsenic poisoning and would have died anyway because there was no treatment for it. Despite the claimant’s failure to prove that the defendant’s carelessness contributed to the death, the court determined that the defendant breached their duty by neglecting to evaluate and treat the deceased. (LexisNexis, 2020). 
There are many advantages to the ‘but for’ test, the first advantage is that it is clear and simple. The but-for test brings a clear and simple approach to establishing causation within legal contexts. The main consideration is whether the injury would have occurred regardless of the defendant’s actions. This method highlights a direct causal link leading to a careful analysis of the relationship between the defendant’s actions and the resulting injury. Another advantage of the ‘but for’ test is that it focuses more on factual causation. The but-for test maintains to uphold objective and fact-based assessments by focusing more on factual causation over moral or legal considerations, this technique helps to clarify causal links and allows a more thorough evaluation. the last advantage of the ‘but for’ test is that it has judicial efficiency. The but-for test simplifies cases and helps courts quickly eliminate circumstances in which the defendant’s acts did not factually cause injury by setting a simple factual causation limit. This contributes to efficiency and may decrease the need for large trials when causation can be established or rejected. (LexisNexis, 2014). 
However, the but-for test does come with its limitations. The first is a lack in complicated causation cases. The but-for test often falls low when there are several possible causes or parties, especially if there are several events that led up to the injury. Another disadvantage leads to difficulties in “material contribution” cases. The test has difficulties when the defendant’s actions are just one of several factors that “materially contribute” to the injury, especially where there has been repeated harm.  The last disadvantage is that it may result in unfair outcomes in cases driven by policy. The strict application of the test may result in outcomes that are viewed as unfair, especially when public policy causes require a more broad or flexible standard of causation. (Healys, 2024).

In my opinion, the but-for test would provide UK causation law more flexibility and equity, especially in complicated cases. The law would benefit both claimants and defendants this way, ensuring that causation requirements meet modern requirements.

In UK law, a defendant must take their victim as they find them, this is known as the ‘thin skull’ test or ‘egg-shell skull” rule. This means that even if the harm is more severe than what would be expected for a person without that condition, the defendant is nonetheless completely responsible for it if their wrongdoing injures someone who is already vulnerable or in need of help. A case where a worker was burned on the lip by a spray of hot metal was used as an example of this rule of action. The employer was liable for this incident, as the injury highlighted a failure to account for the claimant’s pre-existing vulnerabilities. Consequently, the burn worsened, leading to ulceration and the development of cancer, ultimately resulting in the claimant’s death. Given the foreseeable nature of burn injuries, the claimant was entitled to full recovery. The ‘thin skull’ test also known as the ‘egg-shell skull’ rule does not differentiate between psychological and psychiatric injuries; consequently, it applies equally to psychiatric harm. Under this principle, a claimant is entitled to full recovery if they can establish that the negligence of the defendant either caused or aggravated their pre-existing vulnerability to emotional distress. (LexisNexis, 2019). 
As a result, there are many advantages to the ‘thin skull’ test. The first advantage is that it promotes fairness and equality. This rule prevents people from being treated differently because of their differences in physical and psychological weaknesses, acknowledging that people may have different kinds of vulnerability which ensures that individuals do not suffer due to circumstances beyond their control. Another advantage is that it encourages responsibility and carefulness. The rule motivates defendants to act properly and with thought for the possible effects by making them accountable for the consequences of their actions, which makes them use caution, even when they are unaware of a person’s weakness. The last advantage is that it sets a consistent legal standard. The ‘thin skull’ rule gives claimants, defendants, and courts a predictable and understandable requirement for determining causation in tort law. Liability is established for every additional harm after the defendant is proven to have caused the original injury, which simplifies the legal procedure. (Elvin, J. D.), (2017).
However, the ‘thin skull’ test does come with its limitations. The first being is that it increased pressure on defendants to use extreme caution. The rule essentially increases the standard of care since it makes defendants accountable for any injuries caused by their acts. In situations involving people who could have known or unknown vulnerabilities, defendants may feel pressured to act extremely carefully to escape responsibility for rare injuries. Another disadvantage of the ‘thin skull’ test is that it encourages potentially excessive claims. The ‘thin skull’ rule may result in claimants pursuing claims for severe illnesses or injuries that only have a weak relation to the defendant’s original wrongdoing. The last limitation of the ‘thin skull’ test is that it has difficulties analysing pre-existing damages. When a claimant has a pre-existing injury, it may be difficult to distinguish between an injury that would have naturally resulted from the pre-existing harm caused by the defendant’s actions. This makes analysing the defendant’s level of responsibility while accurately analysing damages challenging. (Kingsleynapley, 2015).

In my opinion, the ‘thin skull’ rule also known as the ‘egg-shell skull” rule could help in ensuring the balance between fair responsibilities for defendants and equal exchange for the claimant. By doing this, the ‘thin skull’ rule would be applied more frequently, fairly, and predictably, which could support both claimants and defendants instead of reaching just the outcomes.

In conclusion, the ‘thin skull’ rule and the “but for” test are key principles in UK law; however, each has unique disadvantages that may result in outcomes that appear unfair to claimants or too severe for defendants. In my opinion, reforming the tests might increase fairness by providing a more balanced approach to causation and responsibility in cases involving breaches of duty of care. This could be achieved by additional causation requirements to the “but for” test and reducing liability under the ‘thin skull’ rule in circumstances of severe vulnerability. Considering these changes, UK tort law would be able to apply the concept of causation in a more fair and advanced method. 
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