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1. Explain the purpose of Employment Law and outline the role played by the tribunal and courts system in enforcing Employment Law.
1.1 Explain the aims and objectives of employment regulation, 	Comment by mlr: You need to cover this part of the question too.  
Employment law can affect and influence a large range of HR decisions, policies and practices i.e. HR practitioners are required to think carefully regarding plans that carry legal risks but complete operational sense (Daniels, 2016). 
Employment law reduces unreasonable exploitation between an employer and employee. It protects employees thus employers are not tempted to pay unfair low wages, to sack them for unjustifiable reasons without compensation, compromise on health and safety and to deny basic rights such as maternity leave and equal pay for men and women. Law also reduces bullying and harassment by unscrupulous managers and minority groups are protected by equal opportunities. 
In the absence of employment law trade unions and their members would have limited guaranteed rights thus there would be no obligation for employers to consult with employees. 
1.2 Describe how Employment Law is enforced through tribunals and the court system. 
The purpose of Employment Law (EL) is to regulate the relationship between employer and employee (Daniels, 2019). Most EL takes the form of statute passed by parliament however, not all UK rights have been passed by parliament. Common Law, also known as case law, has been passed by judges who rule on points of principle in cases that are brought before them, such as contract law (Taylor & Wilkinson, 2016), e.g. Morrow v Safeway store PLC (2002) IRLR 9. 
EL is primarily governed by civil law and private law (CIPD, 2019). Some criminal law relates to EL, such as Data protection; lack/improper use of confidentiality and breaches of the Health and Safety at Work Act 1974 i.e.  HSE v Compass Engineering Ltd and Katieenbatch (2011). 
Most EL comes under the remit of civil law, which resolves disputes between 2 parties. Civil disputes such as employment disputes should be resolved within the Employment Tribunal (ET). A monetary award of compensation can be awarded to the wronged party. Civil law is based on the law of contract between employer and employee of tort and property i.e. negligence. 
Most cases within EL are heard within an ET (appendix 1). Appeals must be based on a point of law and referred to an EAT. Any further appeals are referred to the court of appeal and then to the supreme court (appendix 2). Claims such as wrongful dismissal don’t have to start in an ET, they can be brought to a County Court, High Court as well as a tribunal however, wrongful dismissal cases of more than £25000 cannot be brought to a tribunal (Daniels, 2019).	Comment by mlr: Not the ET but the EAT
A claimant cannot make a claim to an ET until they have engaged in early conciliation however, there are exemptions stipulated within The Employment Tribunals (Early Conciliation: Exemptions and Rules of Procedure) Regulations 2014.	Comment by mlr: .
Early conciliation commences when a claimant contacts ACAS (Advisory, Conciliation & Arbitration Service) either online or via telephone. ACAS is an impartial service for both the employer and employee to find solutions. An Early Support Conciliation Officer will contact the claimant within 2 working days. Claimants at this stage can decide not to proceed with the early conciliation process and would come to an end. The claimant is issued with an early conciliation number to proceed to ET (ACAS.org). 
The claim is passed to a conciliation officer, if the claimant decides to continue with the claim, who will have a month to facilitate a settlement between two parties. If the employer chooses not to engage in conciliation the process comes to an end and the claimant is issued with an early conciliation number (Daniels, 2019). 
If conciliation takes place and both parties agree, it can be extended by a maximum of 2 weeks. If a settlement is agreed the process comes to an end however, if no settlement is agreed and the employer refuses to engage within the process the claimant would be issued with an early conciliation number and thus proceed the claim to an ET. 
ET consist of a fully qualified employment judge who is a lawyer and practices full time in EL or practices law part time. Two lay members are appointed from an employee background. The outcome of the case is decided equally by 3 members however, some hearings are heard and decided by an employment judge sitting alone i.e. unfair dismissal claims. 	Comment by mlr: Its not always three people.
To bring a claim to an ET a claimant would complete an ETI claim form, which must be logged at the ET within 3 months of the date of dismissal. Where a claimant has engaged in early conciliation the timeframe is stopped until the process has ended and has been unsuccessful. Other rules extend this area such as unfair dismissal for unofficial industrial action (six months from the date of dismissal) (Daniels, 2019). 
After the claimants regional ET office receives a claim, a copy is forwarded to the respondent along with an ET3 form, which they must complete and return within 28 days. The ET3 form requires the respondent to confirm details of the claimant and respondent and outline the defence of the claim. 
As soon as the ET3 has returned to the ET the papers will be reviewed by an employment judge and a decision will be made regarding whether the case should go directly to a full hearing or there is a need for a preliminary hearing. 
2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established p113. 
2.1 Identify the main principles of discrimination law in relation to recruitment and selection.   
The Equality Act 2010 makes it illicit for employers to discriminate against any candidate during recruitment processes; advertising/describing the job, processes of selection, location of interviews, timing of interviews, assessment techniques, interviewing and selection criteria and subsequent employment, because of protected characteristics. Namely; age, gender reassignment, race, religion or belief, pregnancy/maternity, sex, sexual orientation, marriage and civil partnerships. It applies to disability covering physical or mental impairment that has considerable and long-term contrary effect on a person’s ability to carry out day-to-day activities along with deemed disabilities such as Cancer (CIPD, 2017). 
The Act permits employees who’ve a range of protected characteristics to claim compensation if they suffer discrimination. It ensures that individuals are protected from unfair treatment and everyone is treated with dignity, respect, regardless of any differences within the recruitment, selection and promotion of jobs and managers are seen to prevent discrimination, harassment, and victimisation in the workplace along with applying regulations (Taylor & Wilkinson , 2016) . 
During the recruitment process the Equality Act permits employers to actively positively discriminate in favour of underrepresented groups i.e. where there is a genuine occupational requirement. This only applies in circumstances in which candidates who have been interviewed and are equally appointable (Taylor & Wilkinson, 2016).	Comment by mlr: refer to this as positive action.  also mention recruiting where there is a genuine occupational requirement.

There are six forms of discrimination: Direct, Associative, Perceptive, Indirect, Harassment and Victimisation. 

· Direct occurs when an employee is treated less favourably than another employee on the grounds of protected characteristics. 
· Associative is a direct form of discrimination and occurs when an individual is treated less favourably because they are associated with someone with a protected characteristic. 
· Perceptive discrimination occurs when someone is treated less favourably because they are perceived to be part of a protective group, even if they are not part of it. 
· Indirect discrimination occurs when an employer applies provision, criterion or practice to employees of a particular protected characteristic that puts them to a disadvantage (Taylor & Wilkinson, 2016). 
· Victimisation is unlawful, it’s an act of singling a person out and in terms of the Equality Act. It is defined in the act as: treating someone badly because they have done a “protected act” (or because they believe that a person has done or is going to do a protected act) (Equality Human rights.com). 
· Harassment is unsolicited conduct relating to a protected characteristic which has a purpose of effect that intends to violate an individual’s dignity or create an intimidating, hostile, degrading, humiliating or offensive behaviour 

2.2 Explain how contracts of employment are established.
EL is founded on contract Law. A contract of employment is a legally binding agreement between an employer and employee and is enforceable in the courts (Taylor & Wilkinson, 2016).  
Contract Law enforces elements such as a clear offer of employment, acceptance of the offer by the employee, intention to create legal relations, consideration between two parties and certainty within terms must be present to create a legally enforceable employment contract. If either party breaches this agreement, the other party may make a claim for breach of contract (CIPD, 2020).
A contract of employment is an expression used only where there’s an employee relationship (CIPD, 2019). UK law identifies three main types of employment status; employee, worker, self-employed.  An individual’s employment rights depend on their employment status. Employers are accountable for most employment rights if those working for them are employees rather than self-employed (as they have very little rights) (appendix 3).
The term ‘employee’ is defined by the Employment Rights Act 1996 as an individual who has entered into or works under a contract of service or apprenticeship (CIPD, 2019). 
A contract of employment contains a mixture of expressed and implied terms. Expressed terms are agreed between an employer and employee and are stated and written within a contract of employment. In contrast, Implied terms are those that have not been agreed between the employer and employee and can be implied within a contract e.g.  statutory rights such as equal pay and duties, such as a duty of care. Terms should be stated in writing and sent to a new employee before or when they commence employment. A contract of employment can include a collective agreement by express incorporation; A statement detailing that an employer and employee agree to be bound by a collective agreement or Implied incorporation; Applies when there are no expressed terms thus a collective agreement can be incorporated into a contract (CIPD, 2019). 	Comment by mlr: give examples of implied terms
The Employment Rights Act 1996 (sections 1 -7) detail that employees that have worked for an employer for at least one month are entitled to receive a written statement of particulars no later than day 1 of employment. Additional clauses that are relevant to organisations can also be stipulated within contracts.  	Comment by mlr: Legislation has changed in relation to this - now no later than day 1
3. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor.  (a) Outline when and how contracts can be changed lawfully (b) Explain briefly the main requirements of redundancy law (c) Summarise the main requirements of the law on business transfers.
3.1 Describe when and how contracts can be changed lawfully.
The employer cannot lawfully make detrimental changes without securing changes authorisation from the employee (any more an employee can declare a unilateral change). An employer can make a variation to a contract if; there is a flexible clause within the contract that allows reasonable change in accordance with business needs, an employee agrees the change or an employee representative (trade union) agree the planned change (ACAS.org, CIPD, 2019).  
The organisation can only make changes to a contract if it states that the employer can change specific terms of employment (also known as flexibility clause or variation term). If a contractual change is covered by a flexibility clause the change needs to be clear and specific i.e. change to employee’s place of work. Thus, if there is a clause in an employee’s contract stating that the employee can be asked to work anywhere in the UK the employer is entitled to change the employees place of work without needing to change their contracts (ACAS.org). 
If the employer makes a unilateral change to the legally binding contract of employment (that doesn’t state variations) the employee can continue to work for the organisation and seek damages for any loss that has been suffered (e.g. loss of earnings) or resign and make a claim of constructive dismissal. 
Representatives such as trade unions should be informed if the change affects 20-99 employees within the organisation and consultation should be for a minimum of 30 days. If the change affects 100+ employees, it should be for a minimum of 45 days. There is no requirement for a consultation with representatives if the change affects fewer than 20 employees however, individuals should be consulted (ACAS.org, Daniels, 2019). 
3.2 Explain the main requirements of redundancy law. 
Redundancy occurs when employers reduce their headcount for economic reasons thus employees are dismissed albeit with compensation, because employers can no longer afford to continue their employment (CIPD, 2020, Taylor & Wilkinson, 2016). The organisation must reasonably identify a pool of at-risk employees who are going to be made redundant and a consultation should take place with those who are at risk. Employees should be informed of the proposed method of selection and ways of minimising the number of redundancies. Individual consultation is important (CIPD, 2019).	Comment by mlr: Include a definition of redundancy
Trade Unions and Labour Relations Consultation Act 1992, Section 188 (4)  states that the employer must write to the employee at the start of the consultation to inform of the reason, numbers and type of jobs for redundancy along with the total number of employees that will be affected; They should also detail the proposed method of selection and the procedure  that will be followed in dealing with redundancies and the method of calculating redundancy payment. The Act also specifies that employers should spend the minimum consultation period is 45 days if potential redundancies affect more than 100 employees. More than 20 employees but fewer than 100 consultation must take place over at least 30 days. Legislation does not cover fewer than 20 employees, however case law demonstrates that an employer should consult with the potentially effected employee and the consultation must take place within a reasonable timeframe. 
The organisation should ensure that redundancy selection is fair, objective, reasonable and justifiable. Employers could be selected based on a last in first out basis or at-risk staff could be asked to apply competitively for jobs within a new structure. 
The organisation should also consider the minimum levels of redundancy compensation set out in employment statute which are based on age, length of service, notice to pay and current salary. 	Comment by mlr: Mention notice pay too.
3.3 Explain the main requirements of the law on business transfers.
Transfer of undertakings (protection of employment) Regulations 1981 (TUPE) was introduced as a result of the Acquired Rights Directive 77/187/EEC (Daniels, 2019). 
According to 2006 TUPE regulations a transfer applies to two distinct situations:  
The transfer of economic identity that retains its identity, thus “a business , part of a business or part of another type of employing organisation is merged  with or taken over by another employer” (Taylor & Wilkinson, 2016) and a change of service provision when: work is undertaken by one  person on their behalf and transferred to another person on the clients behalf; work is carried out by one contractor and then transferred to another contractor; An organisation carries out work itself that is currently carried out by a contractor. 
The organisation has a legal duty to consult formally with all employees that are affected by the transfer before, during and after the transfer. This applies to both the transfer and transferee organisations. Consultation must take place with trade union representatives or elected employment representatives (CIPD, 2019). 
Employers are legally required to provide the transferee with information regarding the employees who are transferring 28 days prior to the date of transfer. 
[bookmark: _Hlk37087880]TUPE regulations give employees protection of the company being transferred at the time of transfer. Contents of contract or employment transfer with employees to whom they apply. Its unlawful to make changes to employee’s contracts as a result of transfer (Taylor and Wilkinson, 2016). Dismissal due to transfer of undertakings would be classed as automatically unfair. To take up a claim of unfair dismissal there’s a requirement that an employee must have qualifying service of one (2 years if employment commenced on after 6 April 2012). It’s also unfair for an employer to change and employees’ contract if the reason is the transfer however, the new employer can change the terms and conditions if there’s an economic, technical or organisational reason (Gov.uk). 	Comment by mlr: Mention what transfers.	Comment by mlr: Mention about changing contracts of employment after transfer




4. Summarise: (a) the major statutory rights employees have in relation to pay, holidays and working time and, (b) the major maternity, paternity and other family-friendly employment rights.
4.1 Identify the major statutory rights workers have in relation to pay, holidays and working time.    
Employers are obligated by law to pay their employees’ wages in connection with work done during employment. Employment regulations stipulate that as a basic human right, men and women who work for the same employer should be paid equally in value in terms of skills, experience, effort required, and responsibility for undertaking ‘like work’, which is rated as equivalent and work of the same value’ (Taylor & Wilkinson, 2016). 
An employee can exercise a case to an ET if they are not paid equally. A tribunal is obligated to appoint an independent expert to carry out a job evaluation on behalf of the claimant to determine if the two jobs are of the same value.  
Employment Rights Act 1996 (section 8) states employees have the right to receive a pay statement with (or before) each payment of wages or salary. The statement must detail the wage including GROSS and NET pay, along with any lawful deductions e.g. tax. Deductions from wages must be clearly communicated with employees and full agreement should be sort. 
In the absence of a pay statement or unlawful deduction an employee can apply to an ET. All unnotified deductions to an employee’s wages during the 13 weeks prior to the tribunal application can result in repayment. The deductions from Wages (Limitation) Regulations 2014 took effect on 1st July 2015 to: set a perimeter of two years from the date of a claim to an ET for unlawful deductions from wages (does not apply to SMP, SPP and guaranteed payments); explicitly state (within a contract of employment) paid holiday is not a legal right (Daniels, 2019). 
An employee with one month’s continuous service, under section 28 – 35 of the Employment Rights Act 1996, is entitled to a guarantee payment if they are not provided with work on a rota day they would usually work.
The National Minimum Wage Act 1998 allows workers to receive a National Minimum/ Living Wage at five different levels which is dependent on age (Equality and Human Rights Commission, 2019).
Employer are not legally required to have a sick-pay scheme however, all employees are required to pay Statutory Sick Pay (SSP) (Daniels, 2019). 
The Working Time Regulations 1998 define employees a basic important right to; a maximum number of hours an employee can work over 17 weeks is 48 hours however, an employee can opt out by signing an opt-out agreement (ACAS.org). Employees can work over 48 hours one week but not the following to get an average (Daniels, 2019). They are entitled to 20 minutes rest within a six hour (or more) working pattern, 11 hours rest in any one 24-hour period, 24-hour rest in any seven-day period (Gov.uk, ACAS.org). 	Comment by mlr: Mention opt out
Special provisions and restrictions apply to the working time of young workers and night workers between 16 – 18 years. 
The Act entitles workers to 5.6 weeks (28days) paid leave (one twelfth of the 5.6 week being accrued each month). Including 8 public holidays within the UK. Employees are entitled to the sum equivalent of a week’s pay for each week of annual leave however, if an employee earn a variable rate the entitlement amount is an average of the pay received over the past 52 weeks. 	Comment by mlr: New legisiation says this is 52 weeks
Roll up holiday pay is paid to an employee within their weekly pay instead of holiday pay. 

4.2 Explain the major maternity, paternity and other family-friendly employment rights.
Pregnant women are protected on the grounds of pregnancy against unfair treatment such as discrimination and other detrimental treatment related to pregnancy. Dismissal relating to pregnancy is automatically unfair (Daniels, 2019).  
Maternity leave covers 3 periods which entitle all pregnant women to a 52 week leave period:
Compulsory maternity leave; An employee must not work for their employer two weeks (four weeks for shop ore factory workers) following birth. This is period forms part of Ordinary Maternity Leave (OML). All pregnant women receive 26 weeks OML regardless of their length of service. Additional Maternity Leave (AML) commences after OML finishes for a further 26 weeks.
To qualify for maternity leave a pregnant woman must inform her employee that she is pregnant no later than the fifteenth week before the expected week of childbirth (Expected Week of Confinement - EWC) and the date she would like to start her OML (this cannot be earlier than the beginning of the eleventh week before EWC). However, maternity leave can start on a date an employee notifies her employer she intends to start OML; If the reason is pregnancy related the following day after sickness absence four weeks prior to EWC; The day that follows childbirth (OML commences even if the day falls before the eleventh week before EWC), (Daniels, 2019). 
All terms and conditions of employment are still a benefit during Maternity leave, as are contractual agreements relating to obligations under those terms and conditions. During OML and AML statutory and contractual holidays are accrued along with continuity of service. 
An employee is entitled to return to the same post when returning from OML however, an employee returning from AML is entitled to return to her old post unless this is not reasonably practicable. In this instance an employee must offer a suitable alternative with the same statue and terms and conditions. 
Statutory Maternity Leave (SMP) is payable for a period of 39 weeks to pregnant employees that have worked for an organisation for at least 26 weeks continuous service, the 15th week before Estimated WC (EWC – qualifying week). The Employment Act 2002 introduced statutory adoption leave which allows employees to take time off to build relationships with that child the same as Maternity leave however, can only be claimed by one adopter in relation to each child (Daniels, 2019)
Statutory Paternity Leave was introduced by the Employment Act 2002. It is applicable to the father of the child, mothers’ husband or partner (also applies to females within same sex relationship) for a period of two weeks. The contract of employment continues, and the employee has the right to return to their job after the leave ends. Paternity leave is paid at a lower rate of SMP (£145.18 per week).  	Comment by mlr: mention pay
Shared Parental Leave (SPL) was introduced in 2014 as an alternative to statutory maternity leave or adoption leave and allows partners to share leave. Employees can take continuous leave which allows one partner to take leave which is followed by the other, or discontinuous leave where two employees take alternative short periods of leave. An employee must be eligible to take SAL or SML or entitled to SMP, Statutory Adoption Leve (SAL) or Maternity Allowance (MA) to be eligible to take SPL. The mother or adopter must share responsibility for raising the child with the child’s father or partner to be eligible. There is also a continuity test to determine eligibility (Appendix 4). 	Comment by mlr: mention pay
Family friendly statutory rights available to employees under the Employment Rights Act 1996 include paid leave to deal with family emergencies, four months unpaid parental leave and the right to request flexible working. The government introduced a statutory right to request flexible working in 2003 and this was applicable to employees with dependants under 6 years. In 2007 this was extended to cover the care of adults and a further extension in April 2009 to include parents of children under 17 years (18 if disabled). However, on the 30th June 2014 the flexible working regulations were introduced. All employees who have at least 26 weeks continuous service can request flexible working if they have not made a similar request in the last 12 months. The reason is not applicable. Employees can request change hours of work, times of work and their place of work.	Comment by mlr: Mention a bit more about flexible working
An employee must write to his / her employer requesting a change to flexible working. 
An employee must set out that it’s a statutory request, the date of the application, the nature of the change being sought and when they would like this to take effect, along with the effect the change will have on the employer and how this can be addressed (Daniels, 2019) and if they have previously made a similar request and when. 
5. Summarise: (a) the major requirements of health and safety law (b) key legislation supporting equality and diversity in the workplace (c) the concept of implied duties in relation to employee management at work
5.1 Identify the major requirements of health and safety law.   
The Health and Safety at Work Act 1974 (HASAWA) sets out principles and specific obligations on employers to protect the health, safety and welfare at work of all their employees, as well as others on their premises (HSE, CIPD, 2019). The act forms part of criminal law and is regulated by an inspectorate that has authority to close unsafe workplaces down and prosecute when regulation breaches occur.  The act states:
“It shall be the duty of every employer to ensure, as far as reasonably practicable, the health safety and welfare at work of all its employees” (HSE). 
The Act states that all workplaces that employ five employees or more are required to have a written Health and Safety policy in place. It also states, the workplace is accountable by law to maintain plant and equipment and provide safe working systems, ensure safe arrangement and adequate arrangements and facilities to ensure welfare at work (Taylor & Wilkinson, 2016).  
An Employer has a duty of care to ensure that there are safe arrangements in place for Control of Substances Hazardous to Health (COSHH) which include the handling, use, transport and storage and training of staff (this should be demonstrated by carrying out a risk assessment).  Employers must ensure the requirements under the Reporting of Injuries, Diseases and Dangerous Occurrence Regulations 2013 (RIDDOR) are implemented and provide training to employees to record any such events.
A Risk Assessment is central to the act. It’s a systematic control method that workplaces can use to identify Health and Safety hazards. The control measure allows workplaces to identify, reduce or minimise risk by taking appropriate steps to reduce loss damage or injury within the workplace (Healthyworkplaces.eu NICE, 2019). 
5.2 Summarise key legislation which supports equality and diversity in the workplace.    
The Equality Act 2010 provides a legal framework to protect individuals from unfair treatment and promotes fairness and brings 116 pieces of legislation together (Equality & Human Rights Commission, 2019). 
On 1st October 2010 nine main pieces of legislation merged and are now protected by the Equality Act 2010:  
· Equal Pay Act 1970 
· Sex Discrimination Act 1975 
· Race Relations Act 1976 - prevents discrimination on the grounds of race and relations between people of different racial groups;
· Disability Discrimination Act 1995
· Employment Equality (Religion or Belief) Regulations 2003
· Employment Equality (Sexual Orientation) Regulations 2003
· Employment Equality (Age) Regulations 2006
· Equality Act 2006, Part 2
· Equality Act (Sexual Orientation) Regulations 2007
All employees are responsible for providing equal pay (along with all terms and conditions of employment) for equal work to ensure a minimum risk of an employee making an equal pay claim. (Equality & Human Rights Commission, 2019). 
The Equality Act 2010 aims to eliminate discrimination, harassment and victimisation, advance equality of opportunity that adopts good relations within the workplace and ensures that employees are not exploited unreasonably (CIPD, 2019).
Discrimination can impact on individual’s wellbeing, performance at work and affect employment opportunities. Employees have different needs, values and beliefs. HR professionals need to keep up with law and review policies, be flexible, fair and inclusive to support employee’s and business needs. 
CIPD (2019) suggests legislation sets minimum standards but advocate that an effective diversity and inclusion strategy goes beyond legal compliance, and seeks to add value to an organisation, contributing to employee well-being and engagement. The Equality and Human Rights Commission Employment Statutory Codes of practice is designed to provide detailed guidance to an organisation about what the Equality Act means and guidance in the workplace. Courts and tribunals must take the Codes into account in cases involving areas they cover (Equality & Huma Rights Commission, 2019). 
5.3 Explain the concept of implied duties in relation to the management of employees at work. 
Implied terms are as important as express terms within a contract. They come from a variety of sources. A collective agreement is one that has been agreed between an employer and trade union or following a collective bargaining process such as pay, redundancy etc. A collective agreement can legally become part of an employee’s contract by express corporation; or implied corporation (Daniels, 2019). 
Implied Terms are statutory rights such as the National Minimum Wage and duties, such as duty of care (worksmart.org). Implied terms are not written into a contract “but are considered to be assumed” as part of it (Daniels, 2019). 
Employers have an implied duty to pay all employees during the period of employment. Employers do not have a general obligation to provide work for the employee if their wages are paid. However, employers have an implied duty where there is a breach of contract, such as if an employee’s earnings depend on it, e.g. a job dependant on commission or an employee that needs to practice skills i.e. Trainee (Daniels, 2019).
An important implied term is the duty of mutual trust and confidence that should exist between an employer and employee. This is a requirement of both employers and employees to take care not to conduct themselves in a way that harms the relationship of trust and confidence, such as: Physical and verbal abuse, sexual harassment etc. (mylawyer.com).
An employer has a duty to ensure that care is taken when writing an employee’s reference whilst ensuring that the overall reference is nondiscriminatory, not misleading, and the impression given is correct within the reference and is fair, true and accurate. In addition, there is an implied term that the information on which it is based shall be verified and that it will be compiled with reasonable care (mylawer.com, Daniels, 2019). A reference that is not written reasonably and prudently may be subject to an employee suing an employer for economic loss as a result of a negligent misstatement within an inaccurate reference either for a breach of implied terms or in negligence (Daniels, 2019).  
An implied term for Health and Safety implies employers must provide a safe place of work for their employees thus have a duty of care. Implied terms also cover the reasonable care for the Health and Safety of Employees; to take reasonable steps to bring to the attention of employees rights of which they would not ordinarily be aware; To give effective support against bullying at work; To respect the privacy of the employee and to deal effectively with grievance (ACAS.org) . 	Comment by mlr: Add abot the implied term in relation to health and safety

6. Explain briefly the main requirements of unfair dismissal law in respect of: (a) capability (b) misconduct (c) grievance.
Explain the main requirements of unfair dismissal law, in respect of capability, misconduct and grievance issues.
The Employment Rights Act 1996 defines capability as skills, aptitude, health or any other physical or mental quality. Section 94 of the act states that an employee has a right not to be unfairly dismissed by their employer. There are exceptions i.e. An employee must have worked for their employer for a minimum period of 2 years (as of 6th April 2012) before qualifying for the right to claim unfair dismissal at a tribunal. Some groups of employees are protected by discrimination laws thus protecting them from unlawful dismissal, even when the law of unfair dismissal does not e.g. dismiss an employee on the grounds of gender, race or sexuality is unlawful. In contrast ‘potentially fair’ legal reasons for dismissal include capability, qualifications, conduct etc. An employers actions must demonstrate reasonableness has been established in case law thus, an employer must follow correct procedures (Taylor & Wilkinson, 2019, Daniels 2019, ACAS.org). 	Comment by mlr: Need to talk briefly about the right to claim unfair dismissal and the other grounds for fair dismissals
The specific part of an employee’s contract needs to be identified to determine whether the actions of an employer has amounted to breaches within contracts, i.e. capability, misconduct etc.  A breach of contract cannot be ‘righted’ at a later date (Daniels, 2019).  During recruitment an employer should make sure an employee understands the job requirements, determine training needs and act on them. An employer should inform an employee of the consequence of failing to meet the required standards. If an employee does not meet the required standards an employer would be expected to try to assist the employee through further training and education before taking disciplinary action. If capability relates to ill health the employer must have due regard for the Equality 2010 Act and must consider that nature of the illness, the actual and potential length of absence and the employer’s situation e.g. the impact the absence is having on the business.  The employer should take responsible steps in understanding the issues and investigate potential solutions. If capability remains an issue but the employer has taken action to help the employee improve the standards of performance and capability remains an issue, dismissal can be potentially fair. 	Comment by mlr: What is the process to dismiss for capability?
Gross Misconduct refers to fighting, drunkenness, use of illegal drugs and fraud etc. It can result in dismissal without notice.  An employer has legal entitlement to dismiss on these grounds. Like ordinary misconduct, procedures must be followed to be lawful. A full investigation should take place, a hearing should be convened (an employee has the right to be accompanied by a fellow worker or trade union representative if the hearing falls within certain criteria) along with the right for the employee to appeal. If the hearing is informal there is no statutory right to be accompanied (Taylor & Woodhams, 2016, Daniels, 2019).	Comment by mlr: rigt to be accompanied
Misconduct is dealt with through disciplinary warnings e.g. time keeping. The ACAS Code of Practice suggests that there should be following levels of warning; Formal written warning (that remains on the employees’ record for six months); Final written warning (that remains on the employees record for 12 months); Dismissal. An employer must demonstrate that they have thoroughly investigated the situation when dismissing an employee on the grounds of misconduct and acted with a ‘range of reasonable responses’ in reaching a decision. An ET would expect to see that an employer has investigated the situation meticulously and fairly, has reasonable belief that an employee is guilty of committing an act of misconduct and had taken a reasonable course of action. Reasonableness is demonstrated within the British Home Stores v Burchell (1980) IRLR 379 (Daniels, 2019). 	Comment by mlr: Disucuss more about warnings
The code provides employers, employees and representatives with a set of principles for handling disciplinary and grievance situations in the workplace and ETs take the code into practice when considering relevant claims, regardless of the size of the business. An employer would have to demonstrate a very good reason when defending a claim if the code is not followed. Not complying with the codes can result in a 25% increase and decrease in award for both parties. 
Three principles are set out within the practice which should be addressed within grievance situations. It is imperative that an employee has an opportunity to understand allegations so that they can prepare a defence.  Stage 1; An employer must inform an employee in writing setting out the reason of the grievance. Stage 2; The employer should invite the employee to attend a meeting, within a reasonable timeframe and one they have investigated all the evidence, to discuss allegations / grievance. The employer must consider all of the evidence and inform the employee of the outcome in response to the grievance including what action will be taken or the reasons that action is not going to be taken Stage 3; An employee is entitled to appeal against the response to the grievance and an employer should make every effort to arrange for a senior manager to undertake the appeal. Following this meeting the employee should be informed of any action that may be taken. There is no requirement for an employee to bring a grievance about an employer prior to an ET (Daniels, 2019, ACAS.org). 	Comment by mlr: is this in the right place?	Comment by mlr: mention constructive dismisal
If an employer’s behaviour breaches the contract of employment to its root an employee can terminate the contract of employment and claim constructive dismissal. The employee must demonstrate the employer fundamentally breached the contract and the breach caused the employee to resign and there was no significant delay in resigning e.g. bullying and situations involving change (Daniels, 2019).
An employee tribunal would decide on the remedies if an employee has been unfairly dismissed (Appendix 5). The remedy for unfair dismissal is re-instatement, re-engagement or compensation.
Re-employment or reinstatement is an order that an ET can make on behalf of an employee. If an employee chooses this option, they should be reinstated into the job they previously had and treated like s/he has never been dismissed. Earnings that would have been earnt during the dismissal period should be paid to the employee along with benefits thus all rights and privileges should be reinstated.  
If an employee is re-engaged the employee returns to the employer in a different role. The ET must state the nature of the role along with benefits. As above, all monies and benefits must be paid (Daniels, 2019). 
If the order for reinstatement and reengagement is not carried out by the employer, the ET will award compensation to the employee. They will also receive an additional award of no less than 26 weeks, and no more than 52 weeks’ pay. 
Compensation consists of a basic award and a compensatory award. There is a reduction in compensation if the employees contributed to the dismissal, or the failure of the employee to mitigate their loss (Daniels, 2019, Citizens Advice, 2020). 
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Appendix 2
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Appendix 4

· One parent of the two who are applying to take SPL must have worked for the same employer for at least 26 weeks by the end of the fifteenth week before the week in which the child is due to be born (referred to as the  Expected Week of Confinement -EWC) or the week in which the adopter is notified of having been matched with a child. The parent must still be employed in the first week that SPL is to be taken.

· The other parent must have worked for 26 weeks in the 66 weeks leading up to the date that the baby is due/ placed and must have earned above the Maternity Allowance threshold (currently £30 per week) in 13 of those 66 weeks. 

(page 106, Daniels 2016)






































Appendix 5

(Daniels 2019 p186)
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