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Even at its earliest origins, far prior to the developed law, the justice system has contended with mercy (Hostettler, 2009). In recent years, variations of this issue still exist, as the criminal justice system grapples to counterbalance accountability for criminal conduct, with recognising the complex human factors presented alongside it (Herring, 2019). Since its establishment under s.2 of the Homicide Act (1957), the defence of diminished responsibility has been subjected to vast criticism (Sparks, 1964). Despite the Coroners and Justice Act (2009) responding to many of the issues raised, arguably changing the law for the better, this essay will highlight that further reform is needed in this area (Kennefick, 2011). This will be demonstrated by a recognition of the previous legal stance, a view of the need for reform, the changes brought in by the current legal structure and finally a view of the need for further reform. 

 Diminished responsibility (DR) can be categorised as a partial defence to murder, this defence satisfies all other factors pursuant to murder, but when successful, reduces the offence to manslaughter (Padfield, 2016).  The burden of proof for DR lays with the defendant as established from ‘R v Sutcliffe’ (1982). S.2 of the Homicide Act (1957) sets out the original conditions required in order to satisfy the defence. The act first requires the defendant to bear an ‘abnormality of mind’ and prefaces this by requiring said abnormality to have ‘substantially impaired’ their ‘mental responsibility’ (Virgo, 2003). The definition of these terms was first provided in ‘R v Byrne ‘(1960) where the court described it as a mindset so withdrawn from the typical, that an ‘ordinary’ person would deem it subnormal. Although supported by brief interpretations of what these abnormalities translate as, the definition is without clarity, lacking any clinical or psychiatric terms, leaving the specifics upon the courts for clarification (Williams, 1962). Despite its lack of clarity, Kennefick (2011)  highlights that in terms of practice, this was not detrimental to defendants, as the courts were still able to establish a range of conditions liable without need for a substantial clinical diagnosis, with circumstantial cases like ‘R v Vinagre’(1979) establishing unfounded jealousy eligible for DR. Furthermore, Rogers (2015) pinpoints that the previous definition did not require causation between the ‘abnormality of mind’ and the murder itself, leaving DR open for vast interpretation. Moreover, although condemning of the Act, the Law Commission’s (2004) report on the matter recognised that the law as it stood did not pose any alarming risk of injustice accepting these factors essentially led to DR being relitively flexible in application. However, this unclear element of interpretation in itself is the principle reason for the mass calls for reform, with Ashford (2000) pinpointing that it is vital to the rule of law that legislation is clear and intelligible as this allows accountability and cohesion when cases are decided. The Law Commission’s report (2004) brought this forward and called for reform of the entire Act, stressing again that the Act lacked clarity and was archaic, not representing the advances in psychiatric diagnosis and social outlook of the time. They were not alone in their call for full reform, the report echoed the earlier outcries of the Criminal Law Revision Committee (1980) for a new definitive Homicide Act and the Butler Report (1976) which advised of the revised terminology and advanced understanding of mental illness since the establishment of the Act. These factors evidenced the undoubtable need for reform of the partial defence which led to its new entrenchment under s.52 of the Coroners and Justice Act 2009.

The current stance of DR under the Coroners and Justice Act (2009) centres itself around the presence of certified medical conditions, this is established in the case of ‘R v Brennan’ (2014), with the Appeal Court referencing the reforms as ‘entirely’ centred upon psychiatric problems. This has been achieved by the rewording of most key terms and the addition of a causation element (Kennefick, 2011). The new wording first states that the defendant must have been suffering from an ‘abnormality of mental functioning’ which stems from a ‘recognised medical condition’, replacing the term ‘abnormality of mind’ under s.52. The revision of this term carries the biggest reform from the previous legislation, with the Ministry of Justice (2010) stating that the new terms make DR more prevalent in line with clinical advances. However, the difference between these terms and their predecessors is what Fortson (2011) describes as a lack of moral consideration. For example, it establishes DR for use only by defendants with ‘valid’ medical conditions and circumvents medical professionals using ‘unclassified diagnoses’ (The Law Commission, 2006). This means that use of DR relating to domestic violence and the disputed diagnosis of battered woman syndrome seen in R v Thornton (1996) face the threat of repeal, despite the previous ‘abnormality of mind’ definition extending to support the diagnosis (Wells, 1994 & Hallet, 2018). Despite the syndrome being recognised by some doctors as a sub diagnosis of post-traumatic stress disorder, the (2004) Law commission report described it as a baseless conspiracy theory (Walker, 2009). ‘STARS’ (2021), an organisation for those recovering from sexual trauma highlights the changes as a worrying loss of protection for victims of abuse, showing that the law has not been changed for the better, as it could potentially alienate some of society’s most vulnerable defendants. 

Despite its diminishing application, theoretically, this redefinition of terms does answer the previous criticism by specifying DR’s terms; for better or for worse (Rogers, 2015). Nevertheless, Galappathia & Jethwa (2010) identifiy that constructing DR around the premises of diagnosed psychiatric disorders is counterintuitive, as the decision of eligibility of DR ultimatley still lays with the jury and their perception of what is acceptable under the terms as shown in R v Matheson (1958). Therefore, as within the previous legislation, the recognised opinion from expert psychiatric doctors on the severity and presence of diagnosis can only at best provide their prediction on what the outlook of the jury may be (Hamilton, 1981). That is without the consideration of the complicated and subject specific language which psychiatric experts may present, on which the juries interpretation decides the outcome for defendants seeking DR (Blom-Cooper & Morris, 2004). Additionally, Mackay (2010) highlights that the addition of a causation element may clarify some aspects of the law, only to obscure the practicalities in others. Despite the changes undoubtably answering the Law Commissions (2004) calls for clarification pertaining to the incident and the mental function of the defendant, they fail to specify further or recognise the almost impossible prospect of establishing a link between the two (Mackay & Hughes, 2021). This means that defendants with a recognised psychiatric ailment are left with the difficult task of proving and differentiating between giving in to a compulsion and not being able to withstand a compulsion, with failure to do so leaving them held to the same standard as an able minded killer who intended to do harm (Mannynsalo, 2009 & Kennefick, 2011). These issues emphasise the clear lack of fairness for defendants seeking DR, proving once again that the reforms have from many aspects did not improve the law.
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TASK DESCRIPTION

What changes did the Coroners and Justice Act (2009) make to the defence of diminished
responsibility? Did these amendments change the law in this area for the better?

In order to address this question, you may wish to consider:

- S.2 Homicide Act 1957: What were the requirements for diminished responsibility under
this legislation?

- Why was there a need for change?

- How did s.52 Coroners and Justice Act 2009 change the law?

- What are the advantages and disadvantages of these changes?

- Are there any recommendations for further reform within this area of law?

You are required to write your answer within a 1500 word essay, which should follow
the suggested structure below:

* Introduction where you introduce the topic and set out your approach. Set the scene for
your discussion.

e The main body is where you follow the path set in the introduction. Here you need to
provide the evidence uncovered by your research, setting the facts upon which you are
basing your argument, and discussing these facts using analysis (present both sides of the
argument)

e The conclusion needs to bring together the main points of your work.

You are reminded to revisit the relevant material from the taught sessions on this topic and
to fully utilise the sources on the online resource list. Please ensure that you are accessing
credible literature to support your answer, including journal articles, text books, Parliamentary
papers, Law Commission publications and case law (to name a few). You will be given the
onnortunitv to submit a draft for feedback and althouah this is not comnulsorv  vou are
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