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[bookmark: _Toc64586419]1.	Research Title
A new battle ground for UK Competition Law: Global companies are manipulating the competition with big data.

[bookmark: _Toc64579634][bookmark: _Toc64583490][bookmark: _Toc64586420]2.	Research Questions
2.1 How can tech companies avoid stepping into the antitrust loophole when applying big data in their business?
2.2 Is the current UK & EU Competition Law adequate in governing all latest business practices using big data?

[bookmark: _Toc64579635][bookmark: _Toc64583491][bookmark: _Toc64586421]3.	Objectives
3.1 To access how tech companies avoid antitrust loopholes when using big data to manipulate the competitive environment. 
3.2 Find out how the UK and the EU's competition laws have impacted some tech giants' unfair practices.

[bookmark: _Toc64579636][bookmark: _Toc64583492][bookmark: _Toc64586422]4.	The rationale for the research topic

The rise of big data in the global market has led to concern about antitrust consumer protection. Most tech giants can gain access to humongous valuable databases and they use them to manipulate competitive markets to their advantages.  Tech giant companies are not necessarily innovators; a lot of them utilize personal data to survive and take advantage of them to boost their revenue and maintain dominance in the market. These companies obtained big data to facilitate their operations are supposed to be ethically conducted their operations while ensuring they do not abuse the competition unfairly through the usage of big data[footnoteRef:1].  [1:  Christian Ofori-Boateng, ‘Your Big Data Responsibility: The Rise In Data Ethics’ (Forbes Magazine, 2020) <https://www.forbes.com/sites/forbestechcouncil/2020/06/08/your-big-data-responsibility-the-rise-in-data-ethics/?sh=29e2c7bc72f7> Accessed on 19th January 2021] 

On the other hand, usage of data is one thing, and to whom the data is owned is another. An article from EY suggests that ownership and privacy of data should be considered by lawmakers to step up the protection against monopoly platforms to abuse using it to constitute an unfair advantage. And, consumers and end-users should remain the ultimate own the data, not any of the institute which collected and possessed it[footnoteRef:2].  [2:  Allison Kay, ‘Why trust in tech giants is eroding, and how it can be rebuilt’ (Ernest & Young, 2018). <https://www.ey.com/en_nl/trust/why-trust-in-tech-giants-is-eroding--and-how-it-can-be-rebuilt> Accessed on 24th January 2021] 

Since big data is a large collection of data on different individuals and their preferences, companies utilize it to understand individuals within a specific region. In the UK, numerous companies utilize big data to stay ahead of their competition since they will have information on what the customers want and what they prefer, thus delivering it to the customers[footnoteRef:3]. Due to the increase in big data usage, numerous counties have set up laws to address the market failures. Current competition law has been adopted in UK and EU to govern unfair business practices. This would allow the development of a regulation on how companies should use big data to influence the market and how tech companies should be handled by the government when they unfairly utilize big data to influence markets[footnoteRef:4]. Therefore, it is essential to study how tech companies avoid themselves falling into antitrust loopholes when using big data to formulate competitive laws that govern the unfair practices. [3:  Milan Kubina and others, ‘Use of big data for competitive advantage of company’ (4th World Conference on Business, Economics and Management, Procedia Economics and Finance 26 ( 2015 ) 561 – 565) <https://core.ac.uk/download/pdf/82039399.pdf> Accessed on 1st February 2021]  [4:  Pinsent Masons, ‘Competition Law, the basics’ <https://www.pinsentmasons.com/out-law/guides/competition-law---the-basics> Accessed on 29th January 2021] 

The current legislation to cope with unfair competition in UK, viz. the UK Competition Act 1998[footnoteRef:5] and EU Article 101 and 102 TFEU (before Brexit)[footnoteRef:6], were designed to against anti-trust market behaviours to protect consumers as well as businesses. However, when these legislations were enacted two decades ago, it was lacked the substances to safeguard the latest trend of using big data, which is widely adopted by global companies to an extreme to their advantages. Therefore, this is the major driver of this research.
 [5:  The UK Competition Act 1998]  [6:  EU Article 101 and 102 Treaty on the Functioning of the European Union (TFEU); formerly Article 81 & 82] 

[bookmark: _Toc64579637][bookmark: _Toc64583493][bookmark: _Toc64586423]5.	Proposed Methodology

This research study is going to encompass the qualitative research approach, using hybrid mix of doctrinal and comparative methodologies.
Doctrinal legal research methodology, aka "black letter" methodology, will be used as the research method in this research paper. This method has been widely used in legal research, which facilitate researchers to focus on the letter of the law rather than the law in action by describing and detailed analysing of primary legal resources, ie. statutes, regulations and cases). This method is used to critically analysis the literal meanings and implications of the specific legal issue or problem[footnoteRef:7]. [7:  Mike McConville and others, ‘Research Methods for Law’, (Edinburgh University Press, 2017)] 

Comparative method has become popular for researchers these days as more and more resources of statues, cases and literatures are available online. It aims to critically examine the differences of a specific legal issue under different bodies of law and also it helps to identify possible remedies based on a common ground[footnoteRef:8]. Comparative analysis could be made among different jurisdictions, as if it seeks to compare the UK law to the other laws on similar issues. For example, this method seeks to address contentions the UK law and other common law countries’ laws on similar legal issue such as the anti-trust Law of the US[footnoteRef:9], and the EU competition law[footnoteRef:10]. Consequently, it also helps the researcher to better understand their home jurisdiction, when conducting the comparisons. [8:  Michael Salter and others, ‘Writing Law Dissertations: An Introduction and Guide to the Conduct of Legal Research’ (Pearson Longman, 2007)]  [9:  The Sherman Antitrust Act 1890; The Clayton Act 1914; The Federal Trade Commission Act 1914 of the United States]  [10:  EU Article 101 and 102 Treaty on the Functioning of the European Union (TFEU)] 


[bookmark: _Toc64579638][bookmark: _Toc64583494][bookmark: _Toc64586424]6.	Literature Review

The development of big data has become increasingly crucial for the last few years. Different organisations and sectors depend on the knowledge extracted from huge volumes of data. However, big data context is less efficient, and they show slow responsiveness and lack performance accuracy and scalability. Big data is used as new technology to generate high velocity and volume. Most tech giants access the humongous valuable base database and use them to manipulate competitive markets and maintain their market dominance.  Competitive laws have been adopted in the United Kingdom to control monopolistic, unfair, and restrictive practices by setting policies that enhance competition[footnoteRef:11].  [11:  Beata Mäihäniemi, ‘Competition Law and Big Data’ (Edward Elgar Publishing, 2020)] 

Maihaniemi (2020) outlines the impact of the theoretical and functional applications of competition law on the knowledge and characteristics of digital platforms. Chapters provide a thorough assessment and analysis of several main case studies in which the big data has been obtained in an uncompetitive way. Such important case studies include Google's judgment in 2017 by the European Commission on offering its shopping comparison service an unlawful value and Facebook's decision to collect users' data without their informed consent. In response to these cases, the book provides guidance on how competitive regulation should develop to adjust digital markets to achieve social objectives such as fairness and classifying knowledge as 'common' or 'commodity. The book will prove a significant companion for students and scholars learning digital markets and competition law. It will also petition practitioners working on cases concerning the regulation and usage of big data[footnoteRef:12]. [12:  Beata Mäihäniemi, ‘Competition Law and Big Data’ (Edward Elgar Publishing, 2020)] 

[bookmark: _Toc64579640]
[bookmark: _Toc64583495][bookmark: _Toc64586425]Statutes
UK Competition Act 1998 Chapter I & II
The UK competition act 1998 provides the need to have an updated framework dealing with and identifying restrictive business practices in a domain market position. This act is a major competition law in UK. Its main purpose is to harmonize with the EU competition policy. Chapter one of this act restricts practices taken by companies working with UK that prevent, distort, or restrict competition. Some agreements limit tenders, output, fix prices, and share markets out. There is also a market and competition authority responsible for prosecuting the firms that go against the act. Chapter two of this act deals with the abuse done by any firm through practices such as imposing excessive prices, price discrimination, refuse to supply, predatory pricing, or vertical restraints. A two-stage process is involved in investigating any alleged breaches of chapter two; the firm is first identified if it possesses a dominant position in the market. Any market found to have a share exceeding 40% is considered a threat to competition.

Article 101 TFEU
TFEU is one of the European union's competitive laws. The union's aim and objective are to maintain openness and unify the internal market, promote economic efficiency, protect customers, and ensure effective competition conditions in the marketplace.  Article 101 TFEU prohibits the agreement between undertakes to set prices to stop competition and cartel markets that would disrupt free competition. The article prohibits practices such as direct or indirect fix of market products, sharing market supply, a transaction with other trading parties, undertaking collusion contracts, and limiting production. The article covers the anticompetitive that would affect trade within the member states.

Article 102 TFEU
The TFEU union is focused on ensuring fair operations and conduct in the internal marketplace and ensuring there are efficient conditions for those involved in the market. This article prohibits any abuse perpetrated by one or more undertakings in a dominant position within or in a significant part of the internal market shall be forbidden as incompatible with the internal market to the degree that it may influence trade between the Member States.

UK Competition Law 2019
The UK competition law of 2009 is an update of the former competition law of 1998 dictating rules against abuse of a dominant market position. It is used to prohibit companies in the market from unlawfully and unfairly distorting the competition through different unfair practices. This law is used in prosecuting the companies who abuse their competition dominance in increasing dominance through unfair methods. 

Enterprise Act 2002
The Enterprise Act developed in the UK in 2002 is a law focused on regulating competition between internal companies. It prohibits illegal practices used by companies to increase competition and enhance dominance in the market. It is mainly involved in prosecuting these companies by considering them cartels illegal in the UK. It is considered a law focused on rescuing the UK's business culture by discouraging cartels and unfair operations by businesses and firms.
	

[bookmark: _Toc64579641][bookmark: _Toc64583496][bookmark: _Toc64586426]Case Laws
Imperial Chemical Industries Ltd. v Commission of the European Communities [1972]
	The case was on a price increase by nine manufacturers within the UK administration to affect the market within the member states. The price increase was a case that would distort the competition between the companies and manufacturers working in the region. This unfair practice is prohibited under the competition act of 1998 since they affect the companies' competition in the member states unfairly. 

United Brands v Commission of the European Communities [1976]
This case is considered a famous case that involved competition law in the UK since it involved companies using their dominance in the market in unlawful and unfair actions. In the market, the companies involved in anticompetitive and unfair actions dominated the market unfairly, leaving other companies with less competition. The case led to the “green banana clause” and Article 102 TFEU used to ban cartels.

Europemballage Corporation and Continental Can Company Inc. v Commission of the European Communities [1973]
This case involves two companies involved in the abuse of the dominant market position that led to the closure of some companies within the European market. These companies’ actions that illustrate the market's unfair practices led to major effects of the market that can be considered intentional and unfair to the companies affected by the practices. (1935 words)
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Beata Mäihäniemi, ‘Competition Law and Big Data’ (Edward Elgar Publishing, 2020)
Mike McConville and Wind Hong Chui, ‘Research Methods for Law’, (Edinburgh University Press, 2017)
Michael Salter and Julie Mason, ‘Writing Law Dissertations: An Introduction and Guide to the Conduct of Legal Research’ (Pearson Longman, 2007)

Journals 
Milan Kubina, Michal Varmusa, Irena Kubinova, ‘Use of big data for competitive advantage of company’ (4th World Conference on Business, Economics and Management, Procedia Economics and Finance 26 (2015) pp561 – 565) <https://core.ac.uk/download/pdf/82039399.pdf> Accessed on 1st February 2021
Wiltermuth, S.S. (2009), "Dominance complementarity and group creativity," Mannix, E.A., Goncalo, JA and Neale, M.A. (Ed.) Creativity in Groups (Research on Managing Groups and Teams, Vol. 12), Emerald Group Publishing Limited, Bingley, pp. 57-85). 

Articles
Allison Kay, ‘Why trust in tech giants is eroding, and how it can be rebuilt’ (Ernest & Young, 2018). <https://www.ey.com/en_nl/trust/why-trust-in-tech-giants-is-eroding--and-how-it-can-be-rebuilt> Accessed on 2nd February 2021
Christian Ofori-Boateng, ‘Your Big Data Responsibility: The Rise In Data Ethics’ (Forbes Magazine, 2020) <https://www.forbes.com/sites/forbestechcouncil/2020/06/08/your-big-data-responsibility-the-rise-in-data-ethics/?sh=29e2c7bc72f7> Accessed on 19th January 2021
McKinnon J, 'Facebook, Google To Face New Antitrust Suits In US' (WSJ, 2021) <https://www.wsj.com/articles/facebook-google-to-face-new-antitrust-suits-in-u-s-11606742163?mod=djemalertNEWS> Accessed on 4th February 2021
Pinsent Masons, ‘Competition Law, the basics’ <https://www.pinsentmasons.com/out-law/guides/competition-law---the-basics> Accessed on 29th January 2021
Van Asbroeck B and others, 'Big Data & Issues & Opportunities: Competition' (Bird & Bird, 2019) <https://www.twobirds.com/en/news/articles/2019/global/big-data- and-issues-and-opportunities-competition> Accessed on 3rd February 2021



Page 1

image1.jpeg
UNIVERSITY

=¥ of
GREENWICH





