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The Trustee (Liability) Bill 2024
This Bill will seek to revoke the valid use of clauses to exempt or limit the liability of professional trustees in instances where there has been a breach of trust. This Bill will be applicable to all trustees who receive remuneration for their duties as a trustee, irrespective of their exact professional status.
1 A) This Bill will be applicable immediately upon its enactment on October 29th, 2024, and will be applicable to trusts enacted prior to this date.
B) Trusts created prior to this bill with the inclusion of exemption clauses will not be deemed as invalid in their entirety, but the exemption clause itself will no longer be applicable.
2 A) For the purpose of this Bill, a professional trustee can be defined as any trustee who charges a fee for their services that equals to a sum greater than that of their expenses.
B) Specific examples of professional trustees will be made available in supplementary statutory instrument. The list is not exhaustive, and the Court reserves the right of discretion where professional status is disputed.
C) Trustees not acting in a professional capacity will retain the right to use exemption clauses.






Write a 2,000 word law reform report which evaluates your group’s proposals to reform an aspect of equity and trusts.

1. Introduction 
A major issue of concern in trust law that the Trustee (Liability Bill) 2024 seeks to address is the use of exemption clauses by professional trustees to restrict or entirely eradicate their liability in cases of trust breach. The Trustee Act (2000), summarises in section 1: duty of care, that although there is a legislative responsibility of care placed on trustees when they exercise their authority, although it establishes a standard, there is some flexibility in exemption clauses. This has led to criticism regarding accountability (Armitage v Nurse) [1998] Ch 241. Trustees may avoid liability for breaches if exemption clauses are carefully drafted, therefore trustees are limited in culpability as long as they are not wrongful in fraud or gross negligence; therefore beneficiaries may not acknowledge these clauses and this can lead to a loss of inheritance. By removing these exemptions for all professional trustees, the proposed bill aims to bind those who charge for their services to higher duty standards. The current legal framework governing trustee liability and exemption provisions is critically examined, along with its advantages and disadvantages and the possible effects of reform.

2.  current position 

The revocation of exemption clauses is of significance particularly where it stands in current law. Professional trustees can often escape liability for breaches if they can show the settlor knew this, as evidenced by the court of appeals' decision in Nurse v. Armitage [1998], which upheld a provision shielding the trustee from accountability unless "such loss was caused by his own actual fraud," (Hayton and Mitchell, 2005, p. 659-660).This is merely dishonest as it implies that the trustee had to have understood, at least in part, that it went against the beneficiaries interests. Therefore these current clauses developed in law show that trustees are protected particularly from liability resulting from gross and ordinary negligence which disadvantages beneficiaries. Holding accountability particularly in fiduciary obligations is also of importance, these equitable duties are found in the trustee act (2000). Hayton and Mitchell (2005), p. 247, states that trustees have two responsibilities, they must manage the assets and distribute profit and capital to appropriate beneficiaries. Trustees have a fiduciary duty to act with complete loyalty, act honestly, and refrain from making money off of the trust unless clearly authorised, (Bristol and west v mothew [1998]). Therefore current legislation of the trustee act (2000) must reinforce trustee accountability and uphold these stated obligations at all times.

3.  Current challenges

Professional trustees are often defined by judges as professionals who work for financial entities like banks, insurance companies, and specialist law firms, frequently demanding high fees for the handling of trusts, (Wilson, 2020).
Trustees can frequently employ exemption clauses under present legislation to reduce or avoid liability, even in circumstances of negligence, provided that the clauses are not incompetent or false. This is established in the case of walker v stones [2001] QB 902, where courts addressed that if a trustee acts dishonestly, an exemption clause cannot shield them from repercussions,  a trustee may still be held accountable even if they think they are acting in the best interests of the beneficiaries if their actions are determined ‘so unreasonable that the trustee would have taken the same course of action, (Hudson, 2021, p. 72). This highlights a balance between shielding trustees from undue risk and guaranteeing that beneficiaries are protected if trustees neglect their duties. In addition to this, the walker v stones case established a ‘test of honesty’ based on reliance of exemption clauses which establishes that: a) an objective and subjective assessment determines the genuine belief of the trustee and whether or not this is reasonable, b) limits exemption clauses, restricting the reliance trustees hold on these clauses if their actions do not meet the standards of honesty, and finally c) promoting equity principles, (Martin, 2022, p. 507). The test upholds the fairness and justice tenets of the Trust Act (2000) by emphasising rationality and truthfulness. The use of tests such as this are of importance in trust law as recently considered by the law commission It was suggested that professional trustees should not be allowed to rely on provisions that exclude liability for negligence. This was because it was thought that it would be insufficient to distinguish between gross and ordinary negligence in proposed law because the line between the two was not clear, (Law Commission, 2002). 


 



Moreover, concern that these provisions may shield trustees from accountability for violations that impact beneficiaries, goes against the principles of equity. The protection of beneficiaries rights is required by equity; this runs opposite to letting trustees avoid responsibility, particularly if their negligence causes beneficiaries financial loss, (McDonald and street, 2022, p. 15). As a result, trust in fiduciary relationships may be under looked when trustees are able to successfully avoid liability, however, this can leave beneficiaries without any remedy. Therefore key principles are of importance when maintaining the integrity of the trust.

To avoid these types of violations, statutory duty of care (under the trustee act 2000) must be employed to ensure trustees are conducting their functions properly. Research states from the case of Speight v Gaunt [1883] 22 Chd 727, trustees are required to perform in a way that any ‘prudent man of business’ would do on behalf of the trust he is meant to protect and manage, (Wilson, 2020, p. 323). This signifies that the interests of beneficiaries must come first when trustees handle and secure trust assets. Furthermore, in the court of appeal, Lindley LJ argued that the "ordinary prudent man of business test" should be used as a standard procedure to offer affairs in a way that is morally independent of a trustees own interests, (Wilson, 2020, p. 325). This procedure is advantageous as it provides certainty, by supporting this criteria, Lindley LJ emphasises that trustees choices must be financially and morally apart from their own interests, promoting honesty in fiduciary partnerships, (Wilson, 2020, p. 326). Therefore tests should be utilised often as it enhances societies trust in the role of trustees. According to the Chancery Division, this test states that a trustee has an obligation to manage trust business with the same level of caution that a reasonably sensible businessman would use to his own endeavours (Bartlett v Barclays bank trust co Ltd [1980]) Ch 515. Expanding on this, Section 19 of the Limitation Act (1939-1980) was used to defend a claim for income lost on company funds six years before a writ was issued, as defined by Section 26(b) of the Act, (Owles, 1982). Therefore, tests to hold trustees accountable prevents further irresponsible actions towards beneficiaries endeavours.








4.  Proposals for reform 

The proposed Trustee (Liability) Bill 2024 seeks to update the liability framework for professional trustees by addressing concerns regarding exemption clauses. The Bill proposes to immediately apply these reforms to all trusts, including those established before its adoption, and abolish the use of exemption clauses in trust deeds for professional trustees who are paid for their services. Professional trustees, often employed by financial institutions, charge high fees for trust management (Wilson, 2020). Current law allows trustees to use exemption clauses to limit liability, even for negligence, unless the clauses are deemed dishonest or incompetent.
The reform aims to address the issue of trustees evading accountability through these clauses. The case of Libertarian Investments Ltd v Hall [2015] WTLR 241 identified three key breaches: (a) those causing immediate loss or damage to trust property; (b) those involving disloyalty or adultery; and (c) those showing a lack of competence or care. The reform upholds beneficiaries' rights, which are undermined when trustees avoid accountability. Equity principles stress that trustees should be held accountable, especially when their actions harm trust property or show disloyalty, incompetence, or a lack of care (Davern, 2020, p. 155).














5.  Evaluation of the reform proposals


The proposed revisions as noted in Walker v. Stones [2001], specifically address the problem of professional trustees using exemption provisions to avoid accountability. The amendments ensure that trustees work in the best interests of the beneficiaries by repealing these clauses in cases of professional negligence, which is consistent with equity principles. By incorporating both subjective and objective evaluations into the "test of honesty," the amendments reduce the need for exemption provisions for behaviour that does not adhere to honesty standards (Martin, 2022). By guaranteeing that trustees cannot use exclusions to cover up negligence or misconduct, this improves accountability. Additionally, the recommendations emphasise reasonable care and competence by using the prudent man test from Speight v. Gaunt [1883].

The revisions balance the rights of beneficiaries with the responsibilities of trustees. The elimination of exemption clauses in times of carelessness guarantees that beneficiaries have recourse, even though trustees are still protected for honourable and wise deeds. In fiduciary partnerships, this strategy promotes accountability and rebuilds trust. Eliminating professional trustee exemptions entirely, however, would deter people from accepting such positions due to the higher risk involved. The issue is similar to criticisms made in the Law Commission's 2002 Consultation Paper No. 171, which recommended restricting rather than eliminating altogether with exclusions in order to resolve the ambiguity around ordinary and gross negligence.

There could be unforeseen implications. For instance, trustees may seek more fees in exchange for increased liability if exemption provisions are limited. Professional trust services may become less available as a result. Furthermore, courts might have trouble understanding phrases like "professional trustee" or "negligence," which could result in uneven implementation of the reforms, (Jacobs, 2003, p. 8).

Professional and lay trustees are effectively distinguished by the legislation's design, guaranteeing personalised responsibility. Some clauses, nevertheless, could need more explanation. To help courts and practitioners apply the rules consistently, for example, criteria for "appropriate skill and care" may be specified or examples of violations could be provided, (Watt, 2022, p. 423). There may be gaps if certain things are left out, including rules for professional status disputes, this could be fixed by adding more statutory instruments to clarify definitions and offer examples such as orders, regulations and codes of practice.

The proposed changes strengthen the statutory duty of care, which is an accompaniment to the Trustee Act 2000. They support the values outlined in Bartlett v. Barclays Bank Trust Co Ltd [1980], which place a strong emphasis on integrity and prudence in trust administration. The reforms must, however, also take into consideration the wider societal consequences, such as guaranteeing beneficiaries' access to compensation without placing an undue load on trustees, (Watt, 2020, p.426).


6. Conclusion
In conclusion, exemption provisions that now shield professional trustees from liability, such as negligence, are the focus of the proposed Bill. These provisions compromise the core principles of trust law of accountability and equity. By eliminating these exemptions for professional trustees, the revisions hope to hold them more responsible for violations and protect beneficiaries' interests. By making further use of tests such as the "test of honesty," the modifications ensure that trustees are only released from liability when they act in good faith and rationality, which is consistent with equity principles, but need revising. There may however be disadvantages, even though the revisions are a positive step in guaranteeing trustee responsibility. The availability of trustee services may be lowered if exemption clauses are completely eliminated as doing so may deter professionals from serving as trustees due to the higher risk. Professional trustees could also request for higher fees in order to make up for the increased liability. Interpreting terminology like "professional trustee" or "negligence," which may call for further statutory instruments for clarification, can also present practical difficulties, so this is important to take in to account. In summary, while the reforms broadens trustee accountability and shields beneficiaries to a higher standard, adequate consideration of inadvertent consequences and wider societal impacts are key to ensuring just and effective application.
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