
REFORM OF NON-FATAL OFFENCES AGAINST THE PERSON



The aim of the researcher is to find out if non-fatal offences against the person is still fit for purpose or in need of reform. The Law Commission and the Home Office have attempted to discuss (OAPA) reform for over a decade. However, there has been relative silence on this issue from the Ministry of Justice. There is political difficulty which certainly surrounds any reform of the Criminal Law and others less excited by reform are discussed. However, it is in the public interest that the piece of legislation affecting the lives of many is efficient and does not isolate anyone to whom it is relevant. The police, judiciary and practitioners all believe that urgent reform would boost much-needed effectiveness. The Law Commission consulted with a range of people involved in the criminal justice system to assess the general support for change. Eighty-eight per cent agreed that the (OAPA) is in urgent need of reform. The most important issue with the OAPA is the unclear and inaccurate order of offences. 
The main law in dealing with violent offences is the Offences Against the Person Act 1861. It forms the basis of over 26,000 prosecutions every year. In addition, the offences of assault and battery generate over 100,000 prosecutions a year. The law has attracted a great deal of criticism, namely: the offences are not clearly classified in order of seriousness some offences relate to narrowly specialised situations, or include complex lists of situations, rather than setting out a clear principle the mental element of some offences is not clearly expressed, and does not reflect the external elements of those offences the language is often archaic and obscure there are references to obsolete legal concepts and procedures, which are only resolved by interpretation provisions in other statutes. Most of the law concerning offences of violence is set out in the 1861 Act. This is in very old-fashioned language and hard to understand and use words that are no longer used in modern language. Particular points are as follows: the grading of the offences is not clear and is not always reflected in sentencing powers; for example, the offence under s 20 (“GBH”) is meant to be more serious than that under s 47 (“ABH”), but both have the same maximum sentence, 5 years. There are too many narrowly specialised offences, involving factual scenarios described in detail some of these are of rare occurrence and almost all are covered by more general offences in any case. The same section often describes many alternative ways of committing an offence, and it is not clear whether these are meant to be one offence or several.  There are references to concepts that no longer exist, such as “felony” and “penal servitude”, and some of the offences do not even state the penalty for the offence. As a result of the highly positive response to our provisional proposals, the Law Commission recommended: the adoption of a modified version of the Home Office’s 1998 draft Bill to replace the outdated Offences Against the Person Act 1861. modifications to the draft Bill to preserve the present position on disease transmission pending a wider review involving more input from healthcare professionals and bodies. Adding in a new summary-only offence of aggravated assault. This would be triable only in a magistrates’ court and carry a maximum sentence of 12 months. The new offence would appropriately label those who do more than mere assault, since they cause injury, but who do not deserve a sentence of more than 12 months. Expanding the offence of threats to kill to also include threats to cause serious injure and threats to rape. All three would be punishable by up to 10 years in prison. The repeal of 25 offences to be replaced with 15 new ones many more minor changes to things like maximum sentence and definitions as shown in a table published in the report. (Law Commission 2015)	Comment by Sophie Clare Evans (2016050): 

The most important offences as recommended by us are about causing injury. This can mean injury of any kind (including disease), caused by any means. In general, when an offence in the draft Bill consists of causing “serious injury” or “injury”, defended must also intend or foresee serious injury or injury. This is significantly different from the present law, where there is often a mismatch between what must happen and what must be foreseen by the defendant. The new offence of “aggravated assault” is intended to bridge the gap between the existing offences of common assault and ABH. There are many cases involving low level injuries which do not fit conveniently into either offence: (1) If charged as ABH, they may be tried in the Crown Court and receive a sentence of up to 5 years. In practice, however, over a third of all sentences passed by the Crown Court for this offence are for 6 months or less. We believe that the Crown Court should not be dealing with cases of this kind. (2) If charged as common assault, these cases remain in the magistrates’ court and the maximum sentence is 6 months. Victims will rightly feel aggrieved that their injuries are not reflected in the charge. The new offence of aggravated assault is designed to cover these low-level injury cases, in a way that reflects and acknowledges the fact that an injury has been caused. At the same time, these cases will remain in the magistrates’ court and the sentence is limited to 12 months. This ensures that cases are tried in a court of the appropriate level and avoids incurring the expensive and time-consuming procedures of the Crown Court when they are not necessary. (Overview of Reform of Offences Against the Person 2015)
For example: A policeman tried to stop the defendant from driving off with stolen goods by jumping on to the bonnet of the car. The defendant drove off at speed and zigzagged in order to get the police office off the car. The defendant argued he did not intend to harm the policeman. The policeman was knocked onto the path of an oncoming car and killed. The defendant was convicted of murder. The judge directed the jury by stating that if they believe that the man had reasonably contemplated that grievous bodily harm was likely to happen to that officer and that such harm did, and the officer died as a result of that. Then the accused is guilt of capital murder, but he also stated on the other hand if you are not happy that he intended to cause grievous bodily harm upon the officer or as reasonable man could not have contemplated that grievous bodily harm would result to the officer in consequence of his actions - well, then, the verdict would be guilty of manslaughter. The jury convicted of murder and the defendant appealed on the grounds that this was a misdirection and that a subjective test should apply. The Court of Appeal quashed his conviction for murder and substituted a manslaughter conviction applying a subjective test. The prosecution appealed to the House of Lords who re-instated the murder conviction and held that there was no misdirection thereby holding an objective test was applicable.  (DPP V SMITH 1961). 
 The defendant threw a pint of beer over the victim in a pub. The glass slipped out of her hand and smashed and cut the victim's wrist. The victim was her husband's ex-girlfriend and there had been bad feeling between the two. The defendant maintained that it was never her intention to throw the glass just to humiliate her by throwing the beer. The trial judge directed the jury that malicious meant that an unlawful act was deliberate and aimed against the victim and resulted in the wound. The jury convicted and the appellant appealed. The Court of Appeal held this was a misdirection as it did not correctly state that malicious included recklessness and this is decided subjectively. The Court of Appeal substituted a conviction of ABH under s.47 OAPA 1861 and certified a point of law to the House of Lords as to whether it was necessary under s.20 to establish that the defendant intended or was reckless as to the infliction of GBH or whether it was sufficient that the defendant foresaw some harm. R v Savage [1991].
 There have been a minority of bodies and individuals that have disagreed with reforming the OAPA. The Bar Council and Criminal Bar Association think the defects in the Act are purely theoretical and legal meaning has already been successfully established in case law. They believe further repeals of unnecessary offences and piecemeal changes would be sufficient. Yet, others have argued that entire replacement of the current law is necessary to limit further confusion and redundant complexities. (Sage journals 2021) According to Law Commission (2015) there is no need for such definition in a new statue on offences of violence. It would be better to leave these terms to be understood in accordance with the general law, rather than put separate definitions in each area of the criminal law. Specifically, a statutory definition of oblique intent would cause confusion, as it might suggest that juries must be directed about it in every case. Currently, this direction is rarely needed in trails for non-fatal crimes of violence, as in practice the issue mostly arises in murder cases and is rare even then. 
Lord Lowry gained support for this view from the structure of the 1861 Act as well as from the cases. He acknowledged that the Act was an untidy attempt at codifying the law which could be described as ‘piecemeal legislation’ a ‘rag-bag of offences brough together from a wide variety of sources with no attempt to introduce consistency as to substance or as to form’. However, while admitting that any indications to be gathered from the Act of 1861 are not precise.
Lord Slynn concluded that it was possible to draw the line, and that the line should be drawn between really serious injury on the one hand and less serious injuries on the other. The range of injuries encompassed by actual bodily harm and wounding was wide, and there was no significant reason for refusing consent as a defence for the lesser of these cases. New legislation should avoid overlap with more recent legislation, make better use of the magistrates’ court and avoid unnecessary degrees of complexity and specificity of offences to ensure that the law is unrestricted by modern and evolving methods of crime. It is a paramount objective that we make the law more accessible and strive for a transparent and effective process. Archaic language, such as ‘penal servitude’, harms the accessibility of the law. Even practitioners have felt disengaged with the OAPA. Furthermore, an increasing number of defendants are self-represented and inappropriate technical and obsolete language only further alienates the public from our system. which damages the profession. Therefore, we can conclude that reform of the OAPA is essential and urgent. (Sage journals 2021).


REFRENCES 
e-lawresources ‘R v Savage’ Available at: https://www.e-lawresources.co.uk/R-v-Savage.php [Accessed on the 3/042021]
e-lawresources ‘DPP V SMITH(1961) Available at:’ https://www.e-lawresources.co.uk/DPP-v-Smith.php#:~:text=DPP%20v%20Smith&text=A%20policeman%20tried%20to%20stop,the%20bonnet%20of%20the%20car.&text=The%20policem [Accessed on the 3/04/2021]
Law Commissions ‘offences against the person’ Available at: https://www.lawcom.gov.uk/project/offences-against-the-person/ [Accessed on 20/02/2021]
Overview of Reform of Offences Against the Person (2015) ‘offences against the person: overview’ Available at: https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2015/11/lc361_offences_against_the_person_overview_new-1.pdf [Accessed on 20/02/2021]
Sage journals (2021) ‘should we reform the offences against a person act 1861’ Available at: https://journals-sagepub-com.ezproxy.uwtsd.ac.uk/doi/full/10.1177/0022018316685478 [Accessed on the 08/02/2021]

image1.png




image2.png




