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*Crim. L.R. 290 Introduction

Diminished responsibility was introduced in the Homicide Act 1957 as a method of reducing murder to
manslaughter in the case of some mentally abnormal killers. In doing so the Government chose not
follow the recommendation of the Royal Commission on Capital Punishment for extending the
insanity defence® but instead enacted s.2 of the 1957 Act which provided in subs.(1):

“Where a person Kills or is a party to the killing of another, he shall not be convicted of murder if he
was suffering from such abnormality of mind (whether arising from a condition of arrested or retarded
development of mind or any inherent causes or induced by disease or injury) as substantially
impaired his mental responsibility in doing or being a party to the killing.”

Section 2(2) makes it clear that the burden of proving this defence on a balance of probabilities rests
upon the accused.’ If the plea is successful, subs.3 ensures a conviction for manslaughter thus giving
the judge sentencing discretion and avoiding a murder conviction with its mandatory penalty.

The Role of the Law Commission

Despite its consistent use and application for over half a century, the plea--and in particular the
wording of subs.1--has been the subject of regular criticism.® This in turn led to a number of reform
proposals that have culminated in the enactment of s.52 of the Coroners and Justice Act 2009, which
creates an entirely new diminished responsibility plea which is the subject matter of this article. This
new plea differs radically from past reform proposals which--apart from the Law Commission's recent
recommendations--sought merely to simplify and improve the drafting of s.2 of the 1957 Act rather
than to recommend any fundamental change. For example, in its work on a Criminal Code Bill, the
Law Commission--building on the *Crim. L.R. 291 work of the Criminal Law Revision Committee*
--preferred a formulation which required that the accused was suffering from, “such such mental
abnormality as is a substantial enough reason to reduce the offence to manslaughter”.> More recently,
the Law Commission again gave full consideration to the question of reforming diminished
responsibility, first in relation to partial defences to murder, and finally in connection with its work on
murder.® In the former, the Commission--drawing on the results of the empirical research it had
commissioned--concluded:

“Our view is that for the time being, and pending any full consideration of murder, section 2 should
remain unreformed. There appears to be no great dissatisfaction with the operation of the defence
and this is consistent with our consideration of the results of Professor Mackay's investigation of the
defence in practice.”

Despite this clear view that no change to s.2 of the 1957 Act was required, the Commission
nevertheless put forward a “tentative suggestion”® as to how a new diminished responsibility defence
might be formulated. This gathered momentum during the Commission's work on murder with the
result that the “tentative suggestion”, after further consultation, was reformulated into the following
recommended definition,

“(a) a person who would otherwise be guilty of first degree murder is guilty of second degree murder
if, at the time he or she played his or her part in the killing, his or her capacity to:

(i) understand the nature of his or her conduct; or
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(i) form a rational judgement; or
(i) control him or herself,

(b) the abnormality, the developmental immaturity, or the combination of both provides an explanation
for the defendant's conduct in carrying out or taking part in the killing”.?

This proposal was then considered by the Ministry of Justice (MOJ). The MOJ concluded that it was
an appropriate vehicle for reform, with the result that, after Parliamentary scrutiny, we now have a
new diminished responsibility plea modelled on the Law Commission's proposal, subject to the
exclusion of “developmental immaturity”. What follows is a critical analysis of this new provision.
Before doing so, however, the issue of “developmental immaturity” will be briefly considered.

*Crim. L.R. 292 Developmental immaturity

The Law Commission was keen to include this limb within its new diminished responsibility plea on
the basis that, as children mature at different rates, it would be prejudicial not to reflect this in a new
plea.® However, the MOJ was not persuaded as it considered that its inclusion was unnecessary and
would open up the defence too widely. During Parliamentary debate the Government defended this
approach on the basis that “normal immaturity” on the part of a child should not in any event qualify
for a plea of diminished responsibility, but that cases of “abnormal immaturity” --whether in the case of
a child or an adult--would fall within “recognised medical condition”.** While this may be a delicately
balanced issue, would it not be preferable for the Law Commission and/or the MOJ urgently to
conduct an in-depth review of the “age of criminal responsibility”** rather than include this untried and

untested (age related) concept within the new diminished responsibility plea?™
The New Plea

Section 52 of the Coroners and Justice Act 2009* provides as follows:
“52 Persons suffering from diminished responsibility (England and Wales)

(1) In section 2 of the Homicide Act 1957 (c. 11) (persons suffering from diminished responsibility), for
subsection (1) substitute--

‘(1) A person (“D”) who kills or is a party to the killing of another is not to be convicted of murder if D
was suffering from an abnormality of mental functioning which--

(a) arose from a recognised medical condition,

(b) substantially impaired D's ability to do one or more of the things mentioned in subsection (1A), and
(c) provides an explanation for D's acts and omissions in doing or /being a party to the killing.

(1A) Those things are--

(a) to understand the nature of D's conduct;

(b) to form a rational judgment;

(c) to exercise self-control.

(1B) For the purposes of subsection (1)(c), an abnormality of mental functioning provides an
explanation for D's conduct if it causes, or is a significant contributory factor in causing, D to carry out
that conduct.”

*Crim. L.R. 293 What is immediately apparent is that little of the original diminished responsibility
plea in s.2(1) of the 1957 Act remains other than the words “abnormality”, “substantially impaired” and
“in doing or being a party to the killing” in subs.(1). All other elements of the old plea have been
replaced with what the Law Commission and the MOJ considered was required to bring the law up to
date by ensuring that the plea has a basis on both valid medical diagnoses and in specifying how a
defendant's abilities are to be impaired in order for the defence to succeed. There is no denying,
however, that the new plea in seeking to achieve clarity does so by introducing a number of difficult

and challenging concepts, each of which deserves comment.

Abnormality of mental functioning
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This phrase replaces “abnormality of mind”. The latter had been long criticised on the basis that it was
not a psychiatric term--but neither, it seems, is the former. Further, unlike the other novel concepts
contained in s.52 of the Coroners and Justice Act 2009, “abnormality of mental functioning” received
little scrutiny. In its Consultation Paper the MOJ did not discuss it while the Law Commission merely
stated that, “mental functioning’ is a term preferred by psychiatrists to ‘mind™.*® It is also of interest to
note that the definition of diminished responsibility originally suggested by the Law Commission was
developed from a definition proposed by the Law Reform Commission of New South Wales,*® and
that although the latter was later implemented in the Crimes Amendment (Diminished Responsibility)
Act 1997, the New South Wales legislature retained “abnormality of mind” in its new plea in
preference to “abnormality of mental functioning”. It did so on the basis that the term “has a restricted
meaning in the context of this amendment”.** While that may be so, the term “abnormality of mental
functioning” certainly seems wider but must be read in the context of the other requirements in s.52 of
the 2009 Act. Support for it was given by Baroness Murphy*® during the debates on the Bill in the
House of Lords when she remarked:

“Overall the concept of abnormal mental functioning is better than the current concept of abnormality
of mind because it emphasises processes rather than a static idea. | strongly favour this adjustment
because it offers a legislative route towards ensuring that conditions put forward in the defence come
within accepted diagnostic criteria. | think we will move towards the World Health Organisation's
ICD-10 criteria, or those specified by the American Psychiatric Association's Diagnostic and Statistical
Manual-- we currently use number 4. That will avoid the idiosyncratic diagnoses that have been
offered in the past by many experts.... We would like to see the definition narrowed, and | accept that
the new definition will ensure consistency.”™

However, it is not the notion of “abnormality of mental functioning” of itself which will achieve any such
narrowing of the types of condition which may qualify for a *Crim. L.R. 294 diminished responsibility
plea but rather its relationship to the other new concepts created by s.52 of the 2009 Act; namely
“recognised medical condition”, the three specified things in subs.(1A) and the causal provision in
subs.(1B).

Recoghised medical condition

The concept of a recognised medical condition is of itself nothing new. For example, it has been the
subject of judicial comment within the context of disability litigation.”®> However, its introduction as a
requirement for a diminished responsibility plea is novel--but viewed as necessary by the MOJ,

“to accommodate future developments in diagnostic practice and encourage defences to be grounded
in a valid medical diagnosis linked to the accepted classificatory systems which together encompass

the recognised physical, psychiatric and psychological conditions”.*

The relevant classificatory systems referred to by the MOJ are the two cited above by Baroness
Murphy. However, while the phrase “recognised medical condition” will clearly encompass all relevant
mental disorders which fall within ICD-10* and DSM-IV* | it is not restricted to these, and, as the
MOJ concedes, must cover both “psychological” and “physical” conditions. Clearly, therefore, it is not
limited to recognised mental disorders and must include conditions like epilepsy, sleep disorders and
diabetes. In short, this is a concept which is capable of covering any and all medical conditions and
as such is wider than the bracketed causes in s.2(1) of the 1957 Act which it replaces. These
bracketed causes were open to criticism in that they were not psychiatrically recognised and their
meaning had taxed the courts.”* However, it was clear that to succeed in a plea under s.2(1) the
abnormality of mind had to fall within one or more of these bracketed causes, thus restricting the
plea's availability.> There is no such restriction relating to the scope of “recognised medical condition”
in s.52 of the Coroners and Justice Act 2009, so it is to the new plea's other requirements which one
must turn for this. Before doing so, however, three additional remarks may be made about
“recognised medical condition”.

First, although it has been suggested above that this concept is wider than its counterpart in the
original s.2(1) of the 1957 Act, there is ironically a danger that--because it focuses exclusively on the
need for a defined and demonstrable condition which is medically recognised--it may fail to include
those “mercy killing” cases which currently qualify for a diminished responsibility plea. The reason for
this is that because the wording of the current plea is so obscure, the court and the experts are
sometimes able to enter into a benevolent conspiracy, *Crim. L.R. 295 thus permitting the psychiatric
evidence to be stretched so as “to produce a greater range of exemption from liability for murder than
its terms really justify”.*® In short, therefore--having regard to the difficulty which psychiatrists
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experienced in bringing such cases within “abnormality of mind” under the original s.2 of the 1957
Act--the concept of “recognised medical condition” may exacerbate this difficulty. Secondly, in his
article on the new loss of control plea, Alan Norrie makes it clear that as this new plea is narrower
than the provocation plea which it replaces,* cases such as Humphreys ?* (emotional immaturity) and
Acott # (low intelligence) are unlikely to fall within its scope. And the same is likely to be true in
relation to s.52 of the Coroners and Justice Act 2009, as its requirements--including the need for a
“recognised medical condition”--lack the flexibility of the original s.2 of the 1957 Act, which it turn often
permitted both pleas to be combined® : a defence strategy which is now much less likely to succeed
owing to the fact that both new pleas are drafted in a manner which militates against possible overlap.
Finally, by whom does the condition need to be recognised? Most of us can “recognise” certain
conditions of a medical nature. Presumably, however, what is meant here is that in order to fall within
s.52 of the Coroners and Justice Act 2009, it must be a professionally accepted medical condition;
although such recognition it seems will no longer be restricted to those with psychiatric expertise but
will include, where relevant, all other branches of the medical profession and psychologists.

Substantially impaired D's ability to do one or more of the things mentioned in
subsection (1A)

The abnormality of mental functioning upon which the new plea depends must not only arise from a
recognised medical condition but also substantially impair D's ability to do one or more of three things
specified in subs.(1A) of the 1957 Act as amended, which will be discussed below. Before doing so it
is worth repeating that the phrase “substantially impaired” is lifted from s.2(1) of the 1957 Act, so it
seems likely that the “less than total--more than trivial” interpretation given to the phase in Lloyd ** will
endure. It also seems likely that experts will continue to give their opinions on this issue as they did
under s.2 of the 1957 Act. It is also of interest to note that the draftsman has dropped the reference to
“capacity” in the Law Commission's original draft and has chosen to replace it with “ability”. No
explanation is given for this change in terminology. However, as is mentioned below it seems likely to
have been influenced by Lord Parker's dictum in Byrne. * More importantly, should the crucial
guestion not be whether D actually had a substantial impairment relating to one or more of the
relevant things specified rather than whether he had the “ability” to do them?

*Crim. L.R. 296 The three specified things

Subsection (1A) specifies the following things:
(a) to understand the nature of D's conduct;
(b) to form a rational judgment;

(c) to exercise self-control.

Each deserves comment as D's ability to do one or more of these things must have been substantially
impaired for the new plea to succeed.

(a) to understand the nature of D's conduct

This element is similar to the first limb of the M'Naghten Rules, which famously refers to “not to know
the nature and quality of the act he was doing”.® In essence, therefore, if this specified thing is
satisfied it seems more like a partial insanity plea than one of diminished responsibility. Indeed, in the
light of this particular similarity between the new diminished responsibility plea and the defence of
insanity one might have expected some discussion of the relationship between the two pleas by the
MOJ. But there is none.** Will this alignment of the two pleas mean that distinguishing between them
will become more difficult? What is to happen in a case of insane automatism where the defendant
when he killed the victim is adjudged not have been “unconscious” but “partially conscious™? Will such
conditions now ground a successful diminished responsibility plea?

(b) to form arational judgment;

(c) to exercise self-control

Both of these “things” are modelled on the judgment in Byrne. * However, in this connection it is
worth quoting what Lord Parker C.J. actually said in his famous judgment which helped to shape the
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development of diminished responsibility:

“Abnormality of mind,” which has to be contrasted with the time-honoured expression in the
M'Naughten Rules defect of reason, means a state of mind so different from that of ordinary human
beings that the reasonable man would term it abnormal. It appears to us to be wide enough to cover
the mind's activities in all its aspects, not only the perception of physical acts and matters, and the
ability to form a rational judgment as to whether an act is right or wrong, but also the ability to
exercise will power to control physical acts in accordance with that rational judgment. "

Although the draftsman has clearly been influenced by this dictum--having also chosen to adopt the
term “ability” in preference to “capacity”--the words in bold have been omitted. Is this because they
are regarded as surplusage or that their inclusion might restrict the scope of the new plea unduly
having regard to Lord Parker's earlier remark that “abnormality of mind” is “wide enough to cover the
mind's activities in all its aspects”? One suspects that it is the latter. *Crim. L.R. 297 However, the
new plea's approach of spelling out what abilities need to be impaired inevitably means that
“abnormality of mental functioning” is now narrower than “abnormality of mind” in that the only
activities of the mind which are included are the three specified things in subs.(1A) of the 1957 Act as
amended. In addition, there is a legitimate concern that these three specified things will, taken
together, prove to be more limited in scope than those which fell within the original plea. This was
certainly the view of Baroness Murphy who, during debate on the Bill in the House of Lords, put
forward an amendment to allow for,

“distortion of thinking or perception as a basis for a successful plea of diminished responsibility where
the defendant was able to exercise self-control”.**

This would have more readily accommodated those whose mental disorder substantially impairs his
or her perception of reality. It might also have included those with personality disorders, a condition
which is now unlikely to fall within the new plea unless the defendant's ability to exercise self-control
can be proved to have been substantially impaired. In any event, this amendment was roundly
rejected by the Attorney General who said:

“In the unlikely event of cases arising where a defendant's perception of reality is substantially
impaired but his ability to understand the nature of his conduct, form a rational judgment and exercise
self-control are not, we do not consider that he should benefit from the partial defence as these issues
go right to the heart of the case for reduced responsibility in homicide cases where there is an
abnormality of mental function.”®

However, what this remark fails to acknowledge is that under the original s.2 of the 1957 Act there
was nothing in principle to prevent a substantial impairment of perception of reality from falling within
its scope owing to the flexibility/obscurity of the plea's drafting.

Provides an explanation for D's acts and omissions in doing or being a party to the
killing

This provision follows the recommendation of the Law Commission. Initially the Commission
recommended a stronger causal provision which was as follows,

“the abnormality was a significant cause of the defendant's conduct in carrying out or taking part in
» 39

the killing”.
However, after consultation the Commission decided that such a requirement might be problematical
0 and instead opted for the provision (which now appears in subs.(1)(c) of the 1957 Act as amended)
stating,

“we have framed the issue in these terms: the abnormality of mind, or developmental immaturity, or
both, must be shown to be ‘an explanation’ for *Crim. L.R. 298 D's conduct. This ensures that there
is an appropriate connection (that is, one that grounds a case for mitigation of the offence) between
the abnormality of mental functioning or developmental immaturity and the killing. It leaves open the
possibility, however, that other causes or explanations (like provocation) may be admitted to have
been at work, without prejudicing the case for mitigation.”*

Both the MOJ and government ministers have repeatedly opined that a stronger causal requirement
is necessary. As a result subs.(1B) of the 1957 Act as amended provides:

“For the purposes of subsection (1)(c), an abnormality of mental functioning provides an explanation
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for D's conduct if it causes, or is a significant contributory factor in causing, D to carry out that
conduct.”

The MOJ has been adamant that, “there must be some connection between the condition and the
killing for the partial defence to be justified”.* In its response to its consultation exercise the MOJ
further opined:

“With regard to the link between the impairment and the defendant's conduct, we have carefully
thought through the various comments made but have concluded that it is right to maintain the
position set out in the consultation paper. We are satisfied that it is right that, while it need not be the
sole cause of the defendant's behaviour, it should be a significant contributory factor in causing the
conduct--that is, more than a merely trivial factor. The partial defence should certainly not succeed
where the jury believes that the impairment made no difference to the defendant's behaviour--he
would have killed anyway.”

The Attorney General explained this further during debate on the Bill in the House of Lords saying:

“The Government consider it is necessary to spell out what connection between the abnormality of
mental functioning and the killing is required for the partial defence to succeed. Otherwise a random
coincidence would suffice. It need not be the sole cause or even the most important factor in causing
the be{;aviour but it must be more than merely a trivial factor. We believe this gets the balance about
right.”

The reference to “random coincidence” seems strange.” How--it may be asked--can this be possible
if the defendant is able to prove that his abnormality of mental functioning gave rise to a substantial
impairment of one or more of the *Crim. L.R. 299 abilities specified in subs.(1A) of the 1957 Act as
amended?® Surely, if such is the case then the killing cannot have been a “random coincidence”.*® In
any event, why, if the defendant proves that this is so, is this not enough? On possible line of
argument is that subs.(1B) of the 1957 Act as amended is merely making express provision for what
is already impliedly provided for in the original s.2(1). Two sources might be used to support this
approach. The first is the following remark made by Lord Hutton in Dietchschmann ** :

“l think that in referring to substantial impairment of mental responsibility the subsection does not
require the abnormality of mind to be the sole cause of the defendant's acts in doing the killing. In my
opinion, even if the defendant would not have killed if he had not taken drink, the causative effect of
the drink does not necessarily prevent an abnormality of mind suffered by the defendant from
substantially impairing his mental responsibility for his fatal acts.™®

The second is the Judicial Studies Board Specimen Direction on diminished responsibility which
states:

“Substantially impaired means just that. You must conclude that his abnormality of mind was a real
cause of the defendant's conduct. The defendant need not prove that his condition was the sole
cause of it, but he must show that it was more than merely a trivial one [which did not make any
real/appreciable difference to his ability to control himself].”*

The following points can be made about these sources. First, Lord Hutton's reference to “sole cause”
has to be read in the context of the facts of the case, namely the causative relationship between the
effect of alcohol and abnormality of mind. There is no suggestion in Dietchschmann that his Lordship
was seeking to express an opinion on the need for some more general causal requirement in s.2(1) of
the 1957 Act. Secondly, the reference in the Specimen Direction to “real cause” is nowhere to be
found in Lord Hutton's judgment. Despite this the Specimen Direction was used by Maria Eagle MP,
the Parliamentary Under-Secretary of State, to support her conclusion that:

“While there is no reference to causation in [the] statute, we believe that the existing requirement that
the abnormality substantially impairs mental *Crim. L.R. 300 responsibility for the killing implies a
causative connection and that in practice the law is applied in this way. We therefore do not consider
that the approach we are taking here represents any real departure from current law and practice or

indeed from the Law Commission proposal.”

However, such a conclusion seems highly contentious for, as is mentioned above, there is no real
support for such a strict causal requirement within the original s.2(1) of the 1957 Act. Not only that, no

other diminished responsibility plea contains any such express requirement. In particular, none is to
be found in the New South Wales revised plea upon which s.52 of the 2009 Act is modelled. Finally, it



Page7

seems worth in this connection turning to the insanity defence. The M'Naghten Rules do not contain
any such similar causal requirement. All the Rules require is “a defect of reason, from disease of the
mind”.** What is necessary is that a “disease of the mind” cause “a defect of reason”. There is no
additional need to prove that the “disease of the mind” caused or was a significant contributory factor
in causing, D to carry out his conduct. As a result one is compelled to ask whether it will not now be
easier for a defendant whose mental state at the time of the offence satisfies all the elements of both
pleas (with the exception of this causal requirement) to prove insanity within the M'Naghten Rules
rather than the new diminished responsibility plea.

Concluding remarks

We now have a diminished responsibility plea which no longer contains the word “responsibility”.
Rather, the new plea focuses on the abilities of the defendant which have to be impaired for the
defence to succeed. But in so doing there is a danger that the scope of the new plea will be more
limited than that of its predecessor. This in turn could be exacerbated by the causal requirement in
subs.1(B) of the 1957 Act as amended which--as mentioned above--may well pose problems of proof
for those who seek to use the new plea.* In this connection it is worthy of note that the vast majority
of diminished responsibility pleas were formerly settled without a jury trial, in the sense that the
defendant's plea of guilty to manslaughter on that basis was accepted by the prosecution and the
court.® In short, there were relatively few contested cases. But will this continue to be the case? Will
the novelty and complexity of the new plea mean that contested cases *Crim. L.R. 301 will be more
likely?>* In its Impact Assessment on the homicide clauses of the Coroners and Justice Bill the MOJ
said of the new diminished responsibility plea:

“Given the nature of the changes proposed, we do not expect any significant shifts in the numbers or
types of cases which benefit from the partial defence of diminished responsibility, and our analysis of
the 2005 cases supports this conclusion. We do not therefore think that there will be an impact on the
courts or prison population as a result of the changes.”

Two points can be made about this conclusion. First, on the issue of contested cases, no mention is
made of this although it receives consideration within the context of the new “loss of control plea”
where it is opined that as a result of the narrowing of this new partial defence “the CPS would accept
fewer pleas to manslaughter, thus increasing the number of trials”.** But, as argued above, is this not
also more likely to happen as a result of the new diminished responsibility plea in that just like

provocation where most trials went to a jury, the majority of such pleas will no longer be settled?

Secondly, it seems that we may not even reliably know the annual number of diminished
responsibility pleas. The Impact Assessment states:

“Convictions for manslaughter on the grounds of diminished responsibility (section 2 manslaughter)
are recorded separately from manslaughter in general. Home Office statistics show 19 convictions in
2005/06.>* This may be an under-recording as our analysis of sentencing remarks for the calendar
year 2005 included 39 cases (involving 39 defendants and 43 victims) where diminished responsibility
appeared to be the basis of the manslaughter conviction.”®

These figures are worrying for if correct they mean that the true annual number of diminished pleas
could be considerably more than contained in the Home Office statistics.> In any event, over time the
number of diminished responsibility convictions has fallen from a maximum of 109 in 1979 to
apparently 39 in 2005.°° With this in mind there is a concern that the number of successful pleas
could continue to fall, for if the new plea is narrower in scope than the original and more *Crim. L.R.
302 difficult to prove then it follows that more defendants will fail to qualify for the partial defence and
will be convicted of murder. Not only that, research indicates when diminished responsibility pleas are
contested juries are much more likely to reject them and again return a murder conviction.*

There seems little doubt that the driving force for reform within partial defences to murder was the
dissatisfaction felt with provocation. Had it not been for this then one wonders if reform of diminished
responsibility would have resulted? It was certainly not regarded as a priority for unlike provocation
there were no pressing concerns about the operation of s.2 of the 1957 Act, which the Law
Commission had concluded was working satisfactorily.%* In retrospect it might have been prudent to
await the Law Commission's report on reforming the defence of insanity® before changing a plea
which, as argued above,* to some extent now seems to have a closer relationship to the former. By
way of contrast it is interesting to note that such an approach was taken by the Scottish Law
Commission whose proposals on insanity and diminished responsibility®> have been adopted by the
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Scottish Executive and are now contained in Pt 7 of the Criminal Justice and Licensing (Scotland) Bill.
In that connection it is also worthy of note that the diminished responsibility plea contained in that Bill
bears more resemblance to the original s.2 of the 1957 Act than to its replacement.®® Nor, of course,
does it contain any specific causal provision. As a result, England and Scotland are soon likely to
have new diminished responsibility pleas which are radically different and it will be fascinating to see
how they both operate and develop over time.
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