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Context

This resource is one of a suite prepared by BACP to enable members
to engage with the current BACP Ethical Framework for the Counselling
Professionsin respect of working with children and young people.

Purpose

The purpose of this resource is to provide information for practitioners,
counselling service providers and schools in respect of legal matters
relating to safeguarding children and young people in England, and Wales.

Using the legal resources

BACP is developing the Good Practice in Action resources, which are a new
series of resources that are free to BACP members to download. It is hoped
these will support good practice in the counselling related professions.
They are all reviewed both by member-led focus groups and experts in the
field and are based on current research and evidence.

BACP members have a contractual commitment to work in accordance with
the current Ethical Framework for the Counselling Professions (BACP, 2018).
The Good Practice in Action resources are not contractually binding on
members, but are intended to support practitioners by providing general
information on principles and policy applicable at the time of publication,
in the context of the core ethical principles, values and personal moral
qualities of BACP.

Specificissues in practice will vary depending on clients, particular
models of working, the context of the work and the kind of therapeutic
intervention provided. As specific issues arising from work with clients are
often complex, BACP always recommends discussion of practice dilemmas
with a supervisor and/or consulting a suitably qualified and experienced
legal or other relevant practitioner.

In this resource, the word ‘therapist’ is used to mean specifically
counsellors and psychotherapists and ‘therapy’ to mean specifically
counselling and psychotherapy.

The terms ‘practitioner’ and ‘counselling related services’ are used
generically in a wider sense, to include the practice of counselling,
psychotherapy, coaching and pastoral care
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Introduction

Many of us work with clients who are parents, members of families, and
children or young people. Safeguarding is therefore a serious concern for
many practitioners.

This resource explains the relevant law, to help practitioners understand
their role in safeguarding, and how to work within the law. The resource applies
primarily to England and Wales. Separate provisions for Northern Ireland
are mentioned where applicable in the text. The law in Scotland (especially
relating to capacity and consent for children) is very different from English law.
A separate resource will be published on safeguarding children in Scotland.

The law affecting the rights of children (defined as children and young
persons under the age of 18) includes: the Children Act 1989 (CA 1989);
the UN Convention on the Rights of the Child (ratified by the UKin 1991);
and the Human Rights Act 1998 (in force in the UK from 2 October 2000),
which incorporates the European Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR) and its Protocols into UK law.
Under s.7(1) of the Human Rights Act 1998, a person who claims that a
public authority has acted in a way that contravenes the ECHR may bring
proceedings against that authority.

The Children and Families Act 2014 created a new raft of reforms
(particularly in relation to adoption, leaving care, residential care, family
justice, school lunches, seat belts and smoking in cars, and provision for
flexible working for parents) and these are gradually being implemented.

Child law includes statutes and subsidiary legislation (including those acts,
orders and rules made by the UK Parliament, the Governmentin Northern
Ireland and the Welsh Assembly). In addition, there is a body of case law
(the common law) comprising the decisions of the courts as they interpret
and apply the statutory legislation to issues in individual cases. Case law
works on a hierarchical basis —the lower courts should in general obey the
higher courts’ rulings on specific legal issues.

Section 6 of the Human Rights Act 1998 makes it unlawful for public
authorities to act in ways incompatible with ECHR rights. This includes
courts, tribunals and local authorities, including both acts and omissions
(s.6). Those affected may bring proceedings or rely on the ECHR (s.7) by way
of an appeal, complaint or judicial review.

In addition to law, there is a body of guidance, some of which is made under
statutory powers and therefore carries a limited legal force. An example

of this is Working Together to Safeguard Children (DfE, 2019), made under
s.7 of the Local Authority Act 1970, and which should be followed by
schools and local authorities in England and Wales (with sanctions for
non-compliance) unless they can justify with good reason why they did

not comply. The guidance volumes issued under the Children Act 1989 are
listed under Resources, information, guidance and reference works at the end
of this resource.



Good Practice in Action 031 Legal Resource
Safeguarding children and young people within the counselling professions
in England and Wales

The Children Act 1989 encourages families to stay together. It establishes
a duty for local authorities to provide services for children in need and
their families, as well as the need for child protection proceedings. Unless
the statutory criteria for the making of care or supervision orders are met,
an order cannot be made. If the courts are concerned about the welfare

of a child, they may order a local authority to investigate the child’s
circumstances, but the courts have no power of their own volition to order
a child into the care of a local authority.

The Children Act 1989 introduced a new concept of parental
responsibility, which unmarried fathers may gain in relation to their
biological children in three ways. It also created ways in which other
adults related to the child, such as grandparents or step-parents, may
apply for parental responsibility through the courts (see section 4.5). The
Act also created the concept of other orders governing aspects of a child'’s
life such as contact with others, residence, and the resolution of disputed
aspects of childcare through prohibited steps (forbidding actions) and
specificissues (permitting actions to take place), see section 2.

The information below is designed to help readers to find required legal

topics in this guidance quickly.

Professional Practice Issue: Law, and where to look in this
guidance:

What do the specialist legal terms in safeguarding 1 Legal definitions relevant to

mean? children
What orders should | know about in relation to 2 Courtprocess and legal orders
children? inrelation to children

Whatis my child client entitled to under the law? 3 Rights of the child

How do | know if adults — particularly those with 4.1 Mental capacity: adults, and
parental responsibility — have capacity to make 4.5 Parentalresponsibility
decisions for their child?

How do | know whether a client aged 16-18 has 4.2 Mental capacity and consent
capacity to make their own decisions? Can a for children under the age of
young person aged 16-18 always make their own 18

decisions?

How do we know when a child under the age of 16 4.3 Mental capacity and consent
is able to make their own decisions? What is the for children under the age of
effect of the Gillick case? Are there circumstances 16

where a child under 16 is not able to make their
own decisions?

What is parental responsibility, who has it, and 4.5 Parentalresponsibility
how is it acquired?

What can I tell a child client about confidentiality, 5.1 Contractual agreements with
and what should we agree? children and young people

When can | share information about child clients? 5.2 Information sharing, data
protection and case records
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Professional Practice Issue: Law, and where to look in this
guidance:

Making disclosures and referrals 6.1 Referrals and disclosures
10 Disclosure checklist: children
and young people
11 Referral checklist: children
and young people

How can someone, including carers of children, 7.3 Professional regulation
check if a professional has been excluded or
barred from working with children?

How can someone check that a professional is 7.3 Professional regulation
registered?

How should | think about ethical problems and 8. Ethicaldilemmasin
difficult decisions in safeguarding child clients? safeguarding

My child client was abused and has been askedto 9  Child witnesses: pre-trial
give evidence in court. The child is worried about therapy for children
aspects of the police investigation and the court 9.1 CPSguidance
process, so how can | find out how to help?Doany 9.2 Keyissues in pre-trial therapy
rules apply to this kind of work? 9.3 Records and confidentiality in
pre-trial therapy
9.4 Assessment of the need for
pre-trial therapy
9.5 What therapy is appropriate for
pre-trial work?

1 Legal definitions relevant
to children

Authorised person: (3) In care and supervision proceedings, and in child
assessment orders, this means the NSPCC or its officers, under Sections
31(9) and 43(13) of the CA 1989. A person (other than a local authority)
may be authorised by order of the Secretary of State to bring proceedings
under s.31 CA 1989 for a care or supervision order, but no other
organisation or body has been so authorised; (b) in emergency protection
orders, proceedings may be brought by an ‘authorised officer’ of the local
authority, an ‘authorised person’ (as defined in (a) above), a ‘designated’
police officer or ‘any other person’; see Sections 31(9) and 44 CA 19809.

Authority: The local authority of a geographical area, including county
councils, district councils, unitary authorities in England and Wales, Welsh
county councils and Welsh county borough councils.

CAFCASS: The Children and Family Court Advisory and Support Service,
which is responsible for family court social work services in England.

In Wales, this service is provided by CAFCASS Cymru, and in Northern
Ireland, by the Northern Ireland Guardian Ad Litem Agency. Contact
details are at the end of this resource.



Good Practice in Action 031 Legal Resource
Safeguarding children and young people within the counselling professions
in England and Wales

Care order: An order made under s.31(1)(a) of the CA 1989, placing a child
in the care of a local authority. By 5.31(11), this includes an interim care
order made under s.38. By 5.105, any reference to a child who is in the care
of an authority is a reference to a child who is in their care by virtue of a
care order.

Child: A person under the age of 18 in all the countries in the British Isles
including the Republic of Ireland (Eire) and Isle of Man.

Child assessment order: An order under s.43 CA 1989 to produce the child
and to comply with the court’s directions relating to the assessment of the
child. There are restrictions on keeping the child away from home under
this section.

Child in need: Under s.17 CA 1989, ‘a child is taken to be in need if: (3) he
is unlikely to achieve or maintain, or to have the opportunity of achieving
or maintaining, a reasonable standard of health or development without
the provision for him of services by a local authority; (b) his health or
development s likely to be significantly impaired or further impaired,
without the provision for him of such services; or he is disabled.’ See also
Part 3 of the Children and Families Act 2014 relating to children with
special needs or disabilities.

Child looked after: The term ‘child looked after’ is defined in s.22(1) CA
1989 and refers to a child who is subject to an interim care order made
under s.38 CA 1989 or a full care order made under s.31(1)(a) CA 1989. It
also includes a child who is accommodated by the local authority under
s.20 of the CA 1989.

Child minder: Defined in 5.71 of the Care Standards Act 2000 as a person
who looks after one or more children under the age of eight, for reward,
for a total period(s) exceeding two hours in any one day.

Child of the family: In relation to the parties to a marriage, under s.52 of
the Matrimonial Causes Act 1973, this means (a) a child of both of those
parties, or (b) any other child, not being a child who is placed with those
parties by a local authority or voluntary organisation, who has been
treated by both of those parties as a child of their family.

Child protection: By the use of this term in this resource all the legal
measures that can be implemented to protect a child from the risk of
serious harm, or to stop or prevent the continuation of any serious harm
that has already occurred, are intended to be included. This is a narrower
meaning than the wider term ‘safeguarding’ (see below).

Children’s guardian: A professional (usually a professionally qualified
social worker who does not work for the local authority involved in the
case) appointed by the court to represent the child’s interests in court
proceedings. Children’s guardians are provided in England by CAFCASS,
and in Wales by CAFCASS Cymru. In Northern Ireland they are referred to
as ‘Guardians Ad Litem’ and provided by the Northern Ireland Guardian Ad
Litem Agency (NIGALA).
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Children’s home: Defined in s.1 of the Care Standards Act 2000 as a home
that usually provides or is intended to provide care and accommodation
wholly or mainly for children. Obviously, the section lists several
exceptions, including the homes of parents, relatives or those with
parental responsibility for the children in question.

Contact order: Defined in s.8(1) CA 1989 as ‘an order requiring the person
with whom a child lives, or is to live, to allow the child to visit or stay with
the person named in the order, or for that person and the child otherwise
to have contact with each other’,

Contact with a child in care: Section 34 of the CA 1989 creates a
presumption that a child subject to a care order will have reasonable
contact with his/her parents, and contains provisions for determination of
contactissues by the court.

Development: Defined in 5.31(9) CA 1989 as physical, intellectual,
emotional, social or behavioural development.

Disabled: Defined ins.17(11) CA 1989 as ‘in relation to a child, means a child
who is blind, deaf, or dumb or who suffers from mental disorder of any kind
or who is substantially and permanently handicapped by illness, injury or
congenital deformity or such other disability as may be prescribed".

Education supervision order: An order under s.36(1) CA 1989, putting the
child with respect to whom the order is made under the supervision of a
designated local education authority.

Emergency protection order: Under s.44 CA 1989, this order is a direction
for a child to be produced and authorises the local authority either to
remove the child to a safe place or to stop the child from being removed
by others from a hospital or other safe place.

Family assistance order: An order made under s.16 CA 1989 appointing
a probation officer or an officer of the local authority to advise, assist and
(where appropriate) befriend any person named in the order for a period
of 12 months or less. Named persons may include parents, guardians,
those with whom the child lives, or the child themself.

Family court adviser: A social work practitioner directed by the court to
assist it by providing dispute resolution services in 5.8 applications and/or
reports under s.7 CA 1989.

Guardian: Means a guardian appointed under s.5 of the Act for the child,
but not for the child’s estate. A guardian appointed under s.5 has parental
responsibility for the child, following the death of one or both parents.
(This role is not the same as that of the ‘children’s guardian’, who is a
person appointed by the court in child protection proceedings.)
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Harm: Defined in 5.31(9) CA 1989, meaning ill treatment or the impairment
of health or development. Where the question of whether the harm is
significant or not turns on the child’s health and development, his or

her health or development shall be compared with that which could be
reasonably expected of a similar child, s.31(10).

Health: Under s.31 CA 1989, includes physical and mental health.

Hospital: Any health service hospital, and accommodation provided by the
local authority and used as a hospital. It does not include special hospitals,
which are those for people detained under the Mental Health Act 1983,
providing secure hospital accommodation, s.105 CA 1989.

Il treatment: Defined in s.31(9) CA 1989 and includes sexual abuse and
forms of ill treatment that are not physical.

Kinship care: Care for a child by family members or friends of the family.
Kinship care may be arranged privately, on a voluntary basis or as part of a
care planin the context of a care order.

Local authority: Under s.52 CA 1989, a council of a county, a metropolitan
district, a London borough or the Common Council of the City of London.

Local authority foster carer: Defined in 5.22 (C) (12) of the CA 1989 as a
person with whom a child has been placed by a local authority under s.22
CA 1989. Local authority foster carers may include a family member, a
relative of the child or any other suitable person.

Parent: The natural (birth) mother or father of a child, whether or not they
are married to each other at the time of the birth or conception. When it
says ‘parent’, the Children Act 1989 means the birth parents of a child,
therefore including natural fathers without parental responsibility. Where it
intends to mean 'a parent with parental responsibility’, it says so specifically.

Parent with parental responsibility: All mothers have parental responsibility
for children born to them. Fathers also have parental responsibility for

their child if they married their child’'s mother before or after the child’s
conception. The biological father of a child who is not married to the mother
is able to acquire parental responsibility in various ways under the Children
Act 1989. This term therefore excludes the natural birth father of a child
who has not acquired parental responsibility under the Act.

Parental responsibility: Defined in 5.3 CA 1989 and includes all the rights,
duties, powers, responsibilities and authority that a parent of a child has by
law in relation to the child and their property. Parental responsibility can be
acquired by unmarried fathers in respect of their child by registration of their
name on the birth certificate with the mother’s consent (since 1 December
2003 in England and Wales, earlier in Northern Ireland), by court order or by
a parental responsibility agreement under the Children Act, and by others
through residence or guardianship orders, or by a local authority under a
care order. Parental responsibility can be shared with others. It ceases when
the child reaches 18, on adoption, death, or cessation of the care order.
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Parental responsibility agreement: Defined in s.4(1) CA 1989 as an
agreement between the father and mother of a child providing for the
father to have parental responsibility for the child (a father married to
the mother of their child at the time of the birth will automatically have
parental responsibility for that child, but a father not so married will
not). Format for the agreement is set out in the Parental Responsibility
Agreement Regulations 1991, SI 1991/1478, as amended.

Private fostering: See s.66 CA 1989; to ‘foster a child privately’ means
looking after a child under the age of 16 (or if disabled, 18), caring and
providing accommodation for them; by someone who is not the child’s
parent, relative, or who has parental responsibility for the child.

Prohibited steps order: Defined in 5.8(1) CA 1989. Means an order that
no step that could be taken by a parent in meeting his/her parental
responsibility for a child, and that is of a kind specified in the order, shall
be taken by any person without the consent of the court.

Relative: In relation to a child, this means a grandparent, brother, sister,
uncle or aunt (whether of the full blood or of the half blood or by affinity)
or step-parent, see s.105 CA 1989.

Residence order: An order under s5.8(1) CA 1989 settling the arrangements
to be made as to the person with whom a child is to live. This confers
parental responsibility on the person who holds the order.

Responsible person: Defined in Sch 3, paragraph 1, CA 1989. In relation to
a supervised child, it means: (a) any person who has parental responsibility
for the child; and (b) any other person with whom the child is living.

Safeguarding: By the use of this term in this resource a wider meaning

for all those actions that will operate to enhance a child’s health,
development and welfare and prevent the risk of harm is intended. This
differs from the way in which some people use the term ‘child protection’,
for which they intend the more specific meaning of legal actions to protect
a child at risk of serious harm (see above).

Service: In relation to any provision made under Part Ill, CA 1989 (local
authority support for children and families), this means any facility.

Special educational needs: These arise when there is a learning difficulty
that calls for special educational provision to be made. These terms are
defined in 5.318 of the Education Act 1996.

Special guardian: A special guardianship order confers parental
responsibility on the holder of the order, which they may exercise alone,
excluding the parent. The provisions are found in Sections 14 A-F, CA
1989.

Specificissue order: An order under s.8(1) CA 1989 giving directions for
the purpose of determining a specific issue that has arisen, or that may
arise, in connection with any aspect of parental responsibility for a child.
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Supervision order: An order under 5.31(1) (b) and (except where express
provision to the contrary is made) includes an interim supervision order
made under s.38 CA 1989.

Supervised child/supervisor: In relation to a supervision order or an
education supervision order, these mean, respectively, the child who is (or
is to be) under supervision and the person under whose supervision they
are (or are to be) by virtue of the order.

Upbringing: In relation to any child, this includes the care of the child but
not his or her maintenance.

Voluntary organisation: Means a body (other than a public or local
authority) whose activities are not carried out for profit.

2 Court process and legal
orders in relation to children

The principles behind the Children Act 1989 and its guidance are that
children are people whose rights are to be respected, not just ‘objects of
concern’, and that children should wherever possible remain with their
families, helped if necessary by provision of services, provided that their
welfare is safeguarded. An atmosphere of negotiation and co-operation
between professionals is encouraged. The welfare of the child is paramount,
and, in the field of childcare and protection, professionals are expected to
work together in a non-adversarial way for the benefit of the child.

The Children Act 1989 created a new unified court system consisting of
three tiers: the High Court, the county court and the family proceedings
court, each of which have concurrent jurisdiction and powers. Appeals from
the family proceedings court go to the county court or High Court and from
the county court and High Court to the Court of Appeal and the Supreme
Court. Cases may move up or down the tiers, transfers therefore being
easier. The avoidance of delay is one of the underlying principles of the
Children Act 1989. Another important principle in s.1(5) is non-intervention
—that s, to make no order unless itis necessary in the interests of the

child. This Act, along with its subsidiary rules, also created a new system of
directions hearings to enable the courts to take firmer control of the timing
of cases, admission of evidence and administrative matters.

There is insufficient space here to describe in detail the court orders listed
in Table A, but please refer to the definitions in section 1 of this resource
and Mitchels (2012). The loose-leaf encyclopaedias Children Law and
Practice (Hershman and McFarlane, 2013) and Clarke Hall and Morrison on
Children (White et al. 1990) provide comprehensive details of current child
protection practice.
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Table A Court orders that may be made in relation to the Children Act 1989

*These orders may be brought to an end by court order, variation or
discharge, and may be subject to additional provisions. Source: Mitchels,

2012

Source: Mitchels, 2012

Order Sectionof = Maximum duration®
the Act

Parental responsibility 4 Age 18

Guardianship 5 Age 18

Residence 8 Age 18

Contact 8 Age 16 (18 in exceptional
circumstances)

Prohibited steps 8 12 months

Specificissue 8 Age 18

Special guardianship order 14A Age 18 (or earlier revocation)

Family assistance order 16 12 months

Care order 31 Age 18

Interim care order 38 First, not more than eight weeks;
remainder, maximum four weeks

Supervision order 31 Age 18, one year; may be extended to
maximum total of three years

Contact with a child in care 34 For duration of care order

Education supervision order 36 One year; repeatedly extendible for
three years; ceases at age 16

Child assessment 43 Seven days

Emergency protection L4 Eight days; extendible for further seven

days

2.1 Children in need of services

In England, Northern Ireland and Wales, the law imposes a duty to provide
resources and services for children who are in need of support or services
without which their health or welfare is likely to be impaired, and sets

out the responsibilities and limitations of the provision of services by
Government and local authorities for ‘children in need".
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There is not enough space here to explore in detail all the services
available for children in need, but see Hershman and McFarlane White et
al., Mitchels (2012) and Working Together to Safeguard Children (DfE, 2019)
for further discussion regarding services for children in need in England
and Wales; and see Chapter 8 of Long (2013) for provisions in Northern
Ireland. CAFCASS, CAFCASS Cymru, and the Northern Ireland Guardian Ad
Litem agency (NIGALA) may also be able to assist.

One of the services that may be provided for a child in need is counselling
and psychotherapy, which may be deemed appropriate in any context,
including school. If the child does not have the capacity to make his or her
own decisions, then those with parental responsibility will have the right
to make decisions for the child and also the right to see the child’s social
care records, as well as their therapy records (with certain exceptions
allowing the service provider to maintain secrecy in order to safeguard
the health or safety of the child or others, or to safeguard a police or other
investigation in the context of child protection).

2.2 Children in need of care and
protection

In England, Northern Ireland and Wales, the law imposes a duty of care

on the state to safeguard and protect children living in its jurisdiction.

The law operates in different ways in some of these jurisdictions but the
basic principles on which child protection operates across jurisdictions
are similar. Again, there is not enough space to explain these provisions

in detail here, but see Mitchels (2012), Hershman and McFarlane (2013),
White et al. (1990) and Working Together to Safeguard Children (DfE, 2015,
updated February 2017); and see Chapter 8 of Long (2013) for provisions
in Northern Ireland.

Working Together to Safeguard Children (DfE, 2018, updated 2019) is the
main guidance relevant to the jurisdiction of England and Wales, and it
carries the force of law because itis issued under a number of statutes,
including Section 7 of the Local Authority Social Services Act 1970, which
requires local authorities in their social services functions to act under the
general guidance of the Secretary of State. Compliance with this guidance
in England and Wales is therefore not optional for local authority chief
executives and directors of children’s services, who are required to follow
this statutory guidance as they exercise their social services functions,
unless exceptional reasons apply. It should also be read and followed by
Local Safeguarding Children Board (LSCB) chairs, and senior managers
within organisations who commission and provide services for children
and families (including social workers and professionals from health
services, adult services, the police, academy trusts, education and the
voluntary and community sector) who have contact with children and
families. All relevant professionals should read this guidance and comply
with it unless exceptional circumstances arise, so that they can respond to
individual children’s needs appropriately.
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Please note that even if there is no specific termin a practitioner’s
contract, BACP's professional guidelines (e.g. BACP’s Ethical Framework for
the Counselling Professions) expect practitioners to keep up to date with
the relevant law and government guidance, and to give conscientious
consideration to the law in their work (see the Ethical Framework for the
Counselling Professions, Good Practice, points 14f and 46).

Itis possible that the law in the UK will be changed in the near future to
require all professionals working with children and families to comply with
government guidance on child protection practice and procedures (such
as Working Together (DfE 2018), so watch for legal changes. Good sources
of information to keep updated and for legal advice and assistance in

a safeguarding matter are local authority lawyers, local authority child
protection or safeguarding departments, the Child and Family Court
Advisory Service (CAFCASS), CAFCASS CYMRU in Wales and the Northern
Ireland Guardian Ad Litem Agency (NIGALA). The NSPCC is also willing

to provide advice and assistance to enquirers concerned about child
safeguarding issues.

Practitioners also need to be aware of the Counter-Terrorism and Security
Act 2015 and additional guidance Protecting children from radicalisation:
the prevent duty (DfE 2015), available at www.gov.uk, and for information,
see www.nspcc.org and also the Prohibition of Female Genital Mutilation
(Scotland) Act 2005. Details and guidance on issues relevant to female
genital mutilation can be found at www.gov.uk. The statutes and resources
for help and support for clients and practitioners affected by these issues
are listed in these websites, and also at the end of this resource.

3 The rights of the child

The Children Act 1989 (CA 1989) commences with a clear direction
in s.1(1) that:

When a court determines any question with respect to:
a. theupbringing of a child; or

b. the administration of a child’s property or the application of any income
arising from it, the child’s welfare shall be the paramount consideration.

This means that after weighing all the factors, the court’s decision will be
made in accordance with the child’s welfare.


http://www.gov.uk
http://www.nspcc.org
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The child's welfare is not always easy to determine, and so, in 5.1(3), the CA
1989 sets out a list of criteria known as the ‘welfare checklist’, primarily
intended as an aide memoire, to which the court must have regard when
considering an application to vary or discharge a special guardianship
order or a contested s.8 order for contact, residence, specificissue or
prohibited steps, and magistrates should always refer to the welfare
checklist when considering their findings of fact and reasons for their
decisions. The welfare checklist is not compulsory in other circumstances,
butitis always useful for practitioners to consider.

Courts must not make any order unless it considers that doing so would be
better for the child than making no order at all.

Observing these principles helps to ensure that we are complying with
the principles of the Act when making decisions or writing reports about
children.

3.1 The welfare checklist (cited from
the Children Act 1989 Section 1(3))

When making decisions, or writing reports about children, it is important
to consider:

+ The ascertainable wishes and feelings of the child concerned
(considered in the light of his or her age and understanding).

* His or her physical, emotional and educational needs.
* The likely effect on him/her of any change in his/her circumstances.

* His/her age, sex, background and any characteristics of his/her which
the court considers relevant.

* Any harm which he/she is suffering or which he/she is at risk of suffering.
* How capable each of the child’s parents, and any other person in
relation to whom the court considers the question to be relevant, is of

meeting his/her needs.

* Therange of powers available to the court under this Actin the
proceedings in question.
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4 Mental capacity and consent
for children and young
people under the age of 18

Note that the law in Scotland (especially relating to capacity and consent
for children) is very different from English law. BACP will publish a
separate guidance resource on safeguarding children in Scotland.

A child who has an insufficient level of maturity and understanding to be
competent to make their own decisions (see later in this section) will not
be able to enter into a therapy contract. Those with parental responsibility
for that child will have the authority to make decisions for the child, and
so will also have the right to see the child’s records. A child who can make
his or her own decisions can decide for themselves whether they want
therapy, and can also ask for confidentiality, within the boundaries of the
therapy and the context in which it is provided. The concepts of consent,
capacity and parental responsibility are explained below.

4.1 Mental capacity: adults

The law relating to mental capacity for adults has been touched on briefly
here because parents and carers with parental responsibility may have

to take significant decisions for their children, and the mental capacity

of those parents or carers to make decisions for children may sometimes
be in doubt. Also, for young people over the age of 16 years, the practical
tests of mental capacity will be very much the same as for an adult,
although the law permits the High Court to step in and protect a young
person under 18 from decisions that may endanger their life or health.

Mental capacity is a legal concept, according to which a person’s ability
to make rational, informed decisions is assessed. There is no single,
definitive test for mental capacity to consent; however, the assessment
of itis based on a set of principles in which it is situation-specific and
depends upon the ability of the person to:

* take in and understand information, including the risks and
benefits of the decision to be made

retain the information long enough to weigh up the factors to
make the decision, and

communicate their wishes.

For adults, law relating to mental capacity is now governed by the Mental
Capacity Act 2005, the Mental Health Act 2007 and their subsidiary
legislation. Relevant publications and websites are listed at the end of
this resource.
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4.2 Mental capacity: children and
young people under the age of 18

The Children Act 1989 defines a 'child’ as ‘a person under the age of

18’ (s.105). Children and young people under the age of 18 are also
collectively referred to in many areas of law (including contract law)

as ‘minors’. People over the age of 18 are said to have reached the age

of 'majority’. Section 1 of the Family Law Reform Act 1969 lowered the
former age of majority of 21 to the current age of 18. A minor may make
a valid contract for 'necessary’ goods and services, including counselling
and medical services.

The law on children’s capacity to make decisions, and other people
making decisions for children, is vitally important for all practitioners
who work with children and young people. Whether children can enter
into a therapeutic contract will depend upon whether they have the legal
capacity to make their own decisions.

Note: A child’s (or adult’s) mental capacity to make any particular decision
is not only situation-specific but may also be affected temporarily or
permanently by illness, ability, substance use or abuse, medications, and
psychological response to stressful or traumatic life events. Care should
be taken therefore when assessing capacity, as someone with capacity
one day may not have capacity the next (or vice versa).

4.3 Mental capacity: children
aged 16-18

Under 5.8 of the Family Law Reform Act 1969, at the age of 16 a young
person with mental capacity gains the right to give informed consent to
medical or dental treatment, which includes psychological treatment and
therapy. By implication, examinations or assessments must be included
in this. The consent of the young person is as valid as that of an adult. A
young person with mentalillness, disability or psychiatric disturbance
may also be subject to the Mental Health Act 1983.

If a young person consents to recommended medical or dental treatment
(even if those with parental responsibility for them disagree for any
reason), the medical or dental practitioner would be protected from a
claim for damages for trespass to the person.
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However, if the young person refuses recommended treatment, those
with parental responsibility for the young person may in law give valid
consent, which will have the effect of protecting the medical or dental
practitioner from claims for damages for trespass to the person; but once
ayoung person is over the age of 16 and with mental capacity, their views
would be regarded in the same way as those of an adult, so their refusal
and the reasons for it are important considerations for parents and for a
court. In the event of a dispute between the parents, those with parental
responsibility, and/or the young person concerned regarding consent for
essential medical (or psychological) treatment, the issue may if necessary
be taken before the High Court, which can provide the requisite authority
(either under its inherent jurisdiction or under 5.8 of the Children Act
1989) for a specificissue order. In the case of Re W (A Minor) (Consent to
Medical Treatment) [1993] 1 FLR 1, the Court of Appeal gave consent for the
treatment of a girl aged 16 who had anorexia nervosa, despite her refusal.

Changes made to 5.131 of the Mental Health Act 1983 by s.43 of the
Mental Health Act 2007 mean that when a young person aged 16 or

17 has capacity (as defined in the Mental Capacity Act 2005) and does
not consent to admission for treatment for a mental disorder (whether
because they are overwhelmed, they do not want to consent or they
refuse to consent), they cannot then be admitted to hospital or have
treatment imposed on the basis of the consent of a person with parental
responsibility (see Chapter 19 of the Mental Health Act 1983: Code of
Practice, as last amended in 2015).

4.4 Mental capacity: children under
16 — competence in the context of the
Gillick case

Children who are under the age of 16 may also be regarded as competent
to make their own decisions (often referred to as 'Gillick competence’).
This principle of law was settled by the House of Lords in the leading case
of Gillick v West Norfolk and Wisbech Area Health Authority and Another
[1986] 1 AC 112.



21

Good Practice in Action 031 Legal Resource
Safeguarding children and young people within the counselling professions
in England and Wales

The rationale of the Gillick case was that a child's ability to make an
informed decision may be assessed according to a number of factors,
including:

+ the nature and seriousness of the decision to be made
* thechild’s age

* the child’s maturity

*+ the child’s understanding of the circumstances

+ theinformation given to the child to enable him or her to
understand the potential benefits and risks of what is proposed
and the consequences of consent or refusal.

It will be evident that the capacity of a child to make a decision is situation-
specific and that, to have capacity, the child must have an informed
understanding of the issues, including the risks and benefits involved and
the consequences of refusal.

The ability to help a child make a decision will depend on the provision

of age-appropriate information and explanations or answers to their
questions. The more serious the decision, the greater the need for the child
to possess sufficient maturity and understanding to evaluate his or her
situation in its wider context. For this reason, the courts have steadfastly
refused to set specific age limits for Gillick competence.

Each case involving a child client must be decided on its own merits. If the
child is under 16, it is the task of the therapist, with other professional help
if necessary, to talk through the situation with the child client. Together,
they will need to explore and discuss the child’s circumstances and the
therapeutic or other options available, considering the possible outcome
of each option open to the child, and then decide whether the child has the
capacity to make the necessary decisions, including whether to enter into
a therapeutic contract. The same process is necessary in the context of a
therapeutic relationship when helping a child to assess whether they will
require the therapist to keep confidentiality or make a referral.

Consent for a therapeutic contract can be given for a young child under
the age of 16 who is not 'Gillick competent’ by:

* aperson with parental responsibility for the child, or
* anorder of the High Court/Court of Session.

If therapeutic treatment is considered necessary and the child or those with
parental responsibility refuse, or if there is any issue about the competence
of a child to make an informed decision, the matter can, if necessary, be
referred for expert opinion and/or to the High Court. The High Court has
the power to make an order in the best interests of the child and resolve
disputes with a ‘specificissue’ order made under s.8 of the Children Act 1989.
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Where a child is mentally ill or mentally disordered and unable to make
a legally valid decision for him or herself, the High Court (in its wardship
jurisdiction) may consent on behalf of a person under 18. The High Court
may order reasonable force to be used to ensure compliance; see A
Metropolitan Borough Councilv DB[1997] 1 FLR 767, where the court
held that a hospital was 'secure’ within the meaning of 5.25 of the
Children Act 1989.

For further discussion, see Chapter 11 of Mitchels and Bond (2008) and
Mitchels (2012). Once a young person reaches 18 years of age, even the
High Court cannot overrule their wishes about medical examination,
treatment or therapy, unless for any reason the person lacks the mental
capacity to make their own valid decision.

In the case of emergency medical or psychiatric treatment, if treatment is
judged to be necessary and there is grave risk to the child if emergency
treatment is not given, medical practitioners may rely on their own clinical
judgment if those in a position to give consent are unavailable.

4.5 Parental responsibility

People may assume that all parents have the power to make decisions
for their children. This is not so. The ability of a parent, or anyone else, to
make a decision for their child depends on whether they have ‘parental
responsibility’, which is the legal basis for making decisions about a child,
including giving valid consent for therapy. Parental responsibility was a
legal concept created by the Children Act 1989 and defined in s.3(1) as
‘all the rights, duties, powers, responsibilities and authority which by

law the parent of a child has in relation to a child and his property”. There
may be new legislation that will further define the concept of parental
responsibility, so watch for changes in the law.

More than one person can have parental responsibility for a child at the
same time. Parental responsibility cannot be transferred or surrendered,
but elements may be delegated; see s5.2(9) of the Children Act 1989.

Who has parental responsibility?

See Hershman and McFarlane for comprehensive discussion of the
relevant law. Also see Chapter 3 of Mitchels (2012) and Chapter 6 of Long
(2013). Here is a brief summary.

Mothers and married fathers: Every mother (whether she is married

or not) has parental responsibility for each child born to her; and every
biological father who is married to the child’'s mother at the time of or
subsequent to the conception of their child, automatically has parental
responsibility for their child, which may be shared with others but will
cease only on death or the adoption of the child.
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Unmarried biological father of the child: Unmarried fathers may acquire
parental responsibility for their biological child in one of several ways, the
first three of which can only be removed by order of the court:

From 1 December 2003, in England and Wales (earlier

in Northern Ireland) an unmarried father in most cases
automatically acquires parental responsibility for his child if, with
the mother’s and his consent, he is named as the child’s father

on the register of births in the UK. This law does not operate
retrospectively.

By formal Parental Responsibility Agreement signed by the
mother and father, witnessed by an officer at court, then
registered. Copies may be obtained for a fee, in a similar way
to obtaining a birth certificate (see Parental Responsibility
Agreement Regulations S1.1991 1478).

The court can make an order under s.4 (1)(a) of the Children Act
1989 awarding parental responsibility to the father, consistent
with the interests of the child.

Parental responsibility can also be acquired by a child's biological
father where:

aresidence order is made under s.8 of the Children Act
1989, directing the child to live with the father, and parental
responsibility is awarded along with it

appointment as child’s guardian is made under s.5 of the
Children Act 1989

the father marries the child’s mother

certain placement or adoption orders are made under the
Adoption and Children Act 2002.

Acquisition of parental responsibility by others: Parental responsibility
may be acquired by others (including relatives, partners and guardians)
in a variety of ways, for example by the appointment of a testamentary
guardian, or by marriage to or civil partnership with a parent who has
parental responsibility for the child, with the agreement of others

who also hold parental responsibility. It may also be acquired by local
authorities in care proceedings and by others by means of various court
orders. Parental responsibility may then be shared with others who also
hold it, and the exercise of parental responsibility may be limited by the
courtin certain cases.
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What if there is no one with parental responsibility for a child? Some
children (for example, a child whose biological father is unknown

and whose single mother dies without appointing a guardian) may

have nobody with legal parental responsibility for them. Relatives or
others wishing to care for the child will then have to apply for parental
responsibility under one of the applications listed above or, failing that,
the local authority has a responsibility to assume the care of the child and
can seek an appropriate order.

There is an additional provision in s.3(5) of the Children Act 1989 that

those without parental responsibility may ‘do what is reasonable in all the
circumstances to safeguard and promote the welfare’ of a child in their care.
This provision is useful in day-to-day situations, for example allowing a
babysitter, neighbour or relative who is temporarily looking after a child to
take that child for medical help in an emergency. This provision is unlikely to
apply to counselling, unless in an emergency.

5 Confidentiality

Confidentiality is critically important in counselling, psychotherapy,
coaching and pastoral care, where clients need to feel able to discuss
sensitive thoughts and issues without worrying that their confidences
might be communicated to others in ways that could harm them by
damaging their reputation or upsetting others.

‘To confide in someone is to put your trust in that person. The origins
are Latin with con acting as an intensifier of fidere—meaning to trust or
put one’s faith in and is probably best translated as "to strongly trust
someone".

Confidentiality presupposes trust between two people within a
community of at least three people. For example, confidentiality occurs
when two people decide to restrict the communication of information,
keeping it between themselves in order to prevent it being communicated
to a third person or to more people. In a professional relationship,
‘confidentiality’ means protecting information that could only be
disclosed at some cost to another’s privacy in order to protect that privacy
from being compromised any further. In her extended consideration

of The Law of Professional — Client Confidentiality, Rosemary Pattenden
observed that recent developments in the law have removed the need

for a relationship of trust as a prior condition to create legally binding
confidentiality. All that is necessary is that the professional was aware,

or areasonable person in her position would have been aware, that the
information is private to the subject of that information’ (Pattenden, 2003:
13; Bond and Mitchels, 2015)

The law is developing to provide increasing protection for confidentiality,
and this principle applies equally strongly to children. If the child has the
capacity to enter into a contract, then confidentiality (and any limitations
on this) must form part of the contractual agreement made.
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Children may feel concerned or confused about asking for the help of a
practitioner, and they may have been persuaded to seek help by carers,
parents or other adults. Children are arguably exposed to heightened levels
of risk because of their dependence on their practitioner. When a child
client confides in a practitioner the risk is that the confidence will be broken
and confidential material communicated to others in ways that the child
client either does not want or has not agreed to. From the practitioner’s
point of view the responsibility to protect confidences may compete with
other responsibilities to the child client, for example a concern to protect
them from preventable harm to themselves inflicted on or by others.
Practitioners working with children and young people may experience
these dilemmas more acutely because of the heightened vulnerability and
dependence of their clients.

A child client has the legal and ethical right to confidentiality, both in law
and as part of the practitioner’s professional duty of care to them, subject
to certain legal limitations. The right to ask for confidentiality will depend
on the mental capacity of the child client. If the child does not have the
capacity to make his or her own decisions, then those with parental
responsibility will have the right to make decisions, and also the right to see
the child's records (with certain exceptions allowing the practitioner and
school to maintain secrecy in order to safeguard the health or safety of the
child or others, or to safeguard a police or other investigation in the context
of child protection).

5.1 Contractual agreements with
children and young people

There should be clear agreement with the child in age-appropriate terms,
about the service to be provided for the child and the terms on which that
service is offered. The agreement should make clear the fact that records

are kept and for how long.

A child client who is over the age of 16 or who is competent to make their
own decisions in the context of the Gillick case can enter into a therapy
or counselling-related service's contract, and may wish to have their
confidentiality protected. They are entitled to know of any limitations on
their right to confidentiality, which may be imposed by the law and by the
context in which the service is provided. Child clients and practitioners
may have different expectations about confidentiality. The child needs to
understand that confidentiality cannot be absolute, because (depending
on the child’s age and specific circumstances) the law and data protection
legislation may permit and/or require those with parental responsibility
and/or others to have access to the child’s counselling-related records,
medical and school records, see Good Practice in Action 002 Counselling
in schools.
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Forinformation on the rights of a child under the General Data Protection
regulation, please see Good Practice in Action 105 Legal Resource: the
General Data Protection Regulation (GDPR) legal principles and practice
notes for the counselling professions. (BACP 2018). These resources can be
downloaded at: www.bacp.co.uk/gpia.

A contractis a legally enforceable agreement with terms that may be
explicit orimplied. For children, it helps to have some age-appropriate
written or otherwise recorded evidence of what is agreed, for clarity and
as an aide-memoire if required. The parties contracting will include the
practitioner and the child client. The service provider (such as school or
college) might be included if the practitioner is an employee.

Some essential contract terms can be clarified by providing a leaflet to read
in advance, which sets out the basic terms of the counselling-related service
offered, or by careful discussion at the intake assessment or first session. Be
careful about reliance on verbal contracts reached at the first therapeutic
session: young clients might be anxious or not able to concentrate, so may
be less able to reach a considered agreement with the practitioner, or may
fail to recall what was agreed.

Ayoung client will need the legal capacity (under statute law and the
guidance in the Gillick case) to enter into a valid contract for therapy. If they
are not of sufficient age or understanding to give their own consent, then
therapy needs the consent of those with parental responsibility for the
child. The person(s) with parental responsibility will then be the parties to
the contract and will also have access to the therapeutic records. For further
details, see the section on capacity and consent for counselling-related
service contracts earlier in this resource, and the next section on data
protection and case records.

5.2 Information sharing, data
protection and case records

Personal information (data) should be protected (i.e. treated with respect
and confidentiality). The legal issues applicable to the holding of personal
data are governed by the Data Protection Act 2018, the General Data
Protection Regulation, and other relevant subsidiary legislation, which
apply to all records kept by schools, colleges and further education
institutions, however they are held. It also applies to personal data held
about clients by counselling practitioners.

The processing of personal data, including sensitive personal data,

is protected under this law. The operation of the law relating to data
protection in England is administered by the Information Commissioner,
and the Information Commissioner’s Office (ICO) provides information,
advice and support through telephone, email and postal contact with the
office, publications and its website at https://ico.org.uk.
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Under data protection law, a child with capacity to make their own decisions
has a right to see their own records.

If the child does not have the capacity to make his or her own decisions,
then those with parental responsibility for the child will have the

right to make decisions relevant to therapy, and under data protection

law will also have the right to see the child’s therapy records (with

certain exceptions specified in the Data Protection Act 2018 allowing a
practitioner, school, healthcare, or other organisation to refuse to disclose
a child's records and/or information to certain people (including those
with parental responsibility for the child) in order to safeguard and protect
the health or safety of the child or others, and/or to safeguard a police or
other investigation in the context of child protection).

Practitioners should therefore seek legal and/or other appropriate advice
before disclosing information from a child’s records in any case where
there is any disclosure of abuse, or any element of child protection or
safeguarding involved, unless the disclosure is formally requested for
safeguarding purposes or criminal investigation by the police, health
services, or under a court order. See Good Practice in Action 105 Legal
Resource: the General Data Protection Requlation (GDPR) principles and
practice notes for the counselling professions. (BACP 2018) for further details.

6 Managing risk, the
therapist’s duty of care,
and confidentiality

The practitioner’s professional duty of care to children and young persons
as clients includes a contractual agreement about confidentiality (see 5.1),
and also a duty of confidentiality in the law of tort. There is insufficient
space here to discuss the law of tort in detail, but this area of law governs
our responsibility to others (e.g. duty of care, professional negligence,
health and safety issues, etc.). For a more detailed exploration of the law
of tortin relation to counselling-related services see Chapter 3 in Mitchels
and Bond (2008).

Therapists who work in compliance with the current edition of the
guidance Working Together to Safeguard Children (DfE, 2018) are operating
within recommended safeguarding practice, and confidentiality for a child
client may be limited by child protection safeguards, which may impose

a duty of disclosure where the therapist has a serious concern for the
welfare and safety of their child client or others.
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Inter-agency sharing of information is increasing to the extent that it has
now become the norm. Practitioners working in the context of social care,
health care, education and other services may need to share information
for the protection of the public or the safety and welfare of a vulnerable
client or others, and to enhance the quality of the service provided.
Information will usually be shared with the full explicit consent of the client.
In other situations, in the absence of client consent, the public interest

may require the practitioner to exercise their discretion in disclosing
information, for example where there is an imminent risk of serious harm

to the client or others. In these situations, the practitioner’s discretion to
disclose information in the public interest is protected by the courts, in that
they will not enforce a client’s right to confidentiality (i.e. the courts will
not punish the practitioner for disclosure) in cases where the practitioner
acted in good faith and the public interest was protected by making the
disclosure. See the case of W v Edgell and others[1990] 1 AlL ER 835.

For discussion of ways to approach decision making about confidentiality
and disclosure, and for a checklist of factors to consider, see sections

6.1. (referrals) and 8 (ethical dilemmas in safeguarding), also 10 for a
disclosure checklist and 11 for a referral checklist.

6.1 Referrals and disclosures

Therapists have an ethical responsibility to act within their particular
range of qualifications and expertise. This might require referral, where we
are asked to work with children and young people but lack the expertise
or experience to do so. When working with children and families, we

can find ourselves out of our depth unless we are trained in this area of
work. In such cases, either referral or working under expert guidance may
be ethically appropriate; BACP's Ethical Framework for the Counselling
Professions makes this clear (see Good Practice, point 27).

We may be working with a child client who discloses abuse, or another
child protection need. In this situation we have to assess:

* the seriousness of the likely harm
* how imminent the riskis to the child or others
+ the effectiveness and impact of disclosure

+ whether we are referring with client consent, or making a referral
without consent in the public interest.

Disclosures and referrals may be necessary in the interests of the child
client, or for the protection of other children.

Where a disclosure has to be made in the public interest in the context of
therapy, the mechanism is set out in Information sharing — a practitioner’s
guide. (DfE, 2015) and Working Together to Safeguard Children (DfE, 2018).
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Practice Note 1: Disclosures. If there is any issue of abuse, child
protection or safeguarding and any risk to the child or others, follow

the Government guidance regarding appropriate sharing of information
with police, social care, or healthcare professionals. Take legal or other
appropriate safeguarding advice first before sharing a child’s information
with anyone else, such as carers or those with parental responsibility.

Practice Note 2: GDPR access requests. Those with parental responsibility
may ask for information from their child’s records under GDPR or the
Data Protection Act 2018. Wherever possible, disclosures of any part
of a child’s records or information about a child client should be made
with the consent and co-operation of the child concerned. If the child is
not competent to make their own decisions, then the consent of those
with parental responsibility for the child may be required... BUT please
note that there are some child protection situations where seeking prior
consent from carers or others might put the child or others at greater risk
of significant harm or risk jeopardising a police investigation or social
care enquiry (for example, where parents or carers are perpetrators of
alleged abuse). In these circumstances, before contacting those with
parental responsibility, and/or before sharing any information with them,
the therapist should first seek advice from an appropriate legal or child
protection advisor, the police or the children’s department of the local
authority.

7 Disclosure and barring
services

7.1 England and Wales

The Criminal Records Bureau (CRB) and the Independent Safeguarding
Authority (ISA) merged to become the Disclosure and Barring Service
(DBS). The DBS runs lists of people who are barred from working with
children and young people by reason of their history and criminal
convictions. A DBS certificate search is colloquially known as a ‘DBS
check’. There are three levels of check available (standard; enhanced;

and enhanced with list). Employers or contracting organisations have a
responsibility to run criminal records and other necessary security checks
on practitioners working with children and young people, as appropriate
to the practitioner’s level of contact with vulnerable clients. Applications
for a DBS check can only be made by post or online by an employer. For

a full explanation of how the system works, please refer to the website
www.gov.uk/disclosure-barring-service-check/arrangingchecks-as-an-
employer. Employers do not have to pay for registration or searches, but
they must be legally entitled to carry out the check and must also have the
worker's permission. There is an annual registration fee (and registration is
free for volunteers).
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30

Good Practice in Action 031 Legal Resource
Safeguarding children and young people within the counselling professions
in England and Wales

DBS runs an updating service, see the website at www.gov.uk/dbs-
update-service. Once registered for the updating service, an ID number
is issued, allowing the registered person to log on to the DBS service,

see the certificate online, and take the certificate from one employment
to another. Employers may be given permission to check the certificate
online and the registrant may see who has checked it. DBS addresses and
contact details are provided at the end of this resource.

7.2 Northern Ireland

AccessNl is a branch within the Department of Justice, established in April
2008. Its job is to supply certificates that show whether people who want
to work in certain types of job (for example, with children and/or children
and young people) have a criminal record or if other important information
is known about them. This enables employers to make safer recruitment
decisions.

AccessNI operates within Part V of the Police Act 1997 and issues three
types of disclosure: basic, standard and enhanced. Enhanced disclosure
caninclude a check of those barred from working with children or adults.

If you are a Northern Ireland citizen and require an application form

or other information about AccessNI, or you are (or work with) an
organisation registered with AccessNI and need further information about
the application process, please visit www.nidirect.gov.uk/accessni

For information about how the disclosure and barring programme works in
Northern Ireland, see www.dojni.gov.uk/accessni

7.3 Professional registration

Clients may feel greater confidence in a practitioner who is registered
with an appropriate professional body. Membership of a professional
body provides the public with the knowledge that the practitioner
adheres to a code of professional ethics and conduct, with redress in the
form of complaints procedures, professional conduct and disciplinary
procedures.

Registration provides a further level of confidence for clients, in
confirming that the practitioner has also achieved a certain level of
qualification and expertise. For example, BACP members who are
registered with the Professional Standards Authority have achieved a
certified level of professional competence.


http://www.gov.uk/dbs-update-service
http://www.gov.uk/dbs-update-service
http://www.nidirect.gov.uk/accessni
http://www.dojni.gov.uk/accessni
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8 Ethical dilemmas in
safeguarding

There are many situations in safeguarding that pose ethical dilemmas,
including the appropriate management of risk in self-harm, addictions,
children in need, and all forms of child abuse.

The biggest problem for practitioners is how to think through these
dilemmas, and how to balance law and needs —acting in the best interests
of the child, in the context of the law, guidance and public interest in child
protection, and according to the needs of the specific child.

Itis not possible to address specific case studies here, but it may be
helpful to have a disclosure checklist for children and young people that
covers issues to consider when thinking through an ethical dilemma
(provided in section 10 of this resource) and a referral checklist for
children and young people which covers how to make and document an
effective referral (provided in section 11).

Practitioners also need to be aware of the Counter-Terrorism and Security
Act 2015 and guidance Protecting Children from radicalisation: the
prevent duty (DfE 2015) and also the Female Genital Mutilation Act 2003
and government guidance on female genital mutilation (DfE 2016)The
statutes and resources for help and support for clients and practitioners
affected by these issues are listed on these websites, and also at the end
of this resource.

Wherever possible, consider the issues in confidence with the help of
supervision, discussion with experienced colleagues, and/or taking legal
advice.

Help and advice can also be obtained in relation to safeguarding children
from the NSPCC, Children’s Legal Centre, CAFCASS, CAFCASS Cymru, and
NIGALA; contact details for all of these are provided at the end of this
resource.
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9 Child witnesses: Pre-trial
therapy for children

The courts understand that for a child, giving evidence is likely to be
accompanied by a high degree of stress. Nevertheless, cases continue

to be reported in the press where vulnerable child witnesses involved in
the judicial process have been severely affected or re-traumatised by the
police investigation and the court process. Some children have been so
affected by the judicial process that they have become ill, made attempts
on their own life or carried out suicide following their provision of
evidence in court. This has led to renewal of concerns about the welfare of
child witnesses and a re-examination of the way in which they are treated
and the support they receive during a police investigation and throughout
the judicial process.

There is cogent evidence for the argument that support should continue
after the court case has finished. As a result of these concerns, in criminal
proceedings child witnesses are legally entitled to ‘'special measures’ to
help them to give evidence and other forms of psychological and social
support, including pre-trial therapy. The guidance envisaged therapy as
counselling and psychotherapy, and so this term is specifically used here.

9.1 CPS guidance

The Crown Prosecution Service (CPS) has issued guidance for the use of
police, CPS and therapists on pre-trial therapy in criminal cases Provision
of Therapy for Child Witnesses prior to a Criminal Trial: Practice guidance
(Crown Prosecution Service, 2001), now available online from the CPS
website at www.cps.gov.uk, together with other guidance and codes of
practice, including Guidelines on Prosecuting Cases of Child Sexual Abuse
(CPS, 2014); CPS online Guidance on Special Measures available at:
https://www.cps.gov.uk/legal-guidance/special-measures. The way in
which interviews with child witnesses should be conducted by police,
social workers and others is covered in Achieving Best Evidence (MoJ 2011:
paras 2.16-2.59), and this guidance is worth reading if you are working
with a child witness.

The interview with the child should be the responsibility of the police,

but may be jointly shared with police and social care worker, with the

lead being taken by the one with the best rapport with the child. The
child’s welfare should be regarded and the child should not be further
traumatised by too many visits, or being asked to give their account of
events too often. For this reason, joint interviews and joint investigations
by police and social care can be helpful. Child protection issues, consent,
medical examinations and psychiatric or psychological assessments
should all inform the planning process for the evidence of child witnesses.


http://www.cps.gov.uk
https://www.cps.gov.uk/legal-guidance/special-measures
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9.2 Key issues in pre-trial therapy

A key issue in a criminal trial, especially in relation to child witnesses,

is that pre-trial discussions of any kind have a potential effect on the
reliability, actual or perceived, of the evidence of the witness and the
weight that will be given to that evidence in court. Pre-trial discussions
may lead to allegations of coaching and, ultimately, the failure of the
criminal case. It should also be borne in mind that the professionals
concerned may themselves be called to court as witnesses in relation to
any therapy undertaken prior to the criminal trial.

The overarching concept in the guidance is the primary importance of the
welfare of the child witness, even at the cost of the trial if necessary and
the guidance is crystal clear on this, see (CPS 2001:4.3-4.6).

The guidance makes a distinction between ‘formal preparation of a
witness for giving evidence in court’ and the provision of psychotherapy
and counselling by qualified practitioners.

The preparation for court may be to:
* provide the child with information about the legal process

* address any particular concerns or fears which the child may have in
relation to giving evidence

+ reduce anxiety. (CPS, 2001: 2.5)

Information should be available in a variety of forms to enable
accessibility, for example, Braille, British Sign Language, Makaton, etc.

The guidance suggests various materials listed in the references section
of the resource. Those listed are now quite old, but are designed to

assist with the preparation of the child witness for giving evidence in
court. The Young Witness Pack (1998), which is aimed at both children and
young people, provides booklets for specific age groups. There is a video
addition to the pack entitled Giving Evidence — What's It Really Like? (NSPCC,
2000) which is suitable for older children. The Barnardo's video So, You're
Going to be a Witness (1996) is suitable for younger children.
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9.3 Records and confidentiality in
pre-trial therapy

Therapy records should be accurate and up to date, and all material that
may be relevant to the issues in the case must be preserved and may have
to be disclosed (CPS 2001: 3.7-3.8).

‘Disclosure should not be viewed as a tool to enable the prosecution or defence
to satisfy their curiosity. It is a principle designed to ensure that information
thatis of genuine relevance to a criminal case is available to the parties and
the court.’(CPS, 2001a: 3.10).

Requests for information to be obtained from third parties may be made
at various stages in a criminal case by:

* the police

* the prosecutor

* the defence

* the court. (CPS, 2001: 3.12).

Therapists have a duty of confidentiality to child clients, and the guidance

recognises that it will usually only be appropriate to breach confidentiality
in compliance with a court order, (CPS, 2001: 3.14-15).

9.4 Assessment of the need for pre-
trial therapy

Having considered the needs and the best interests of the child witnesses
in consultation with the child, carers, and other relevant professionals, the
interests of justice must be weighed against any conflicting needs of the
child, and the potential impact of any therapy on the child’s evidence in
the case. Note, however, that the guidance is clear that the decision about
whether or not a child should receive therapy is not a matter for the police
or CPS to decide:

‘Whether a child should receive therapy before the criminal trial is not a
decision for the police or the Crown Prosecution Service. Such decisions can
only be taken by all of the professionals from the agencies responsible for the
welfare of the child, in consultation with the carers of the child and the child
him or herself, if the child is of sufficient age and understanding.’

(CPS, 2001: 4.3.)
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‘The best interests of the child are the paramount consideration in decisions
about the provision of therapy before the criminal trial. In determining what
is in the best interests of the child, due consideration should be given to
ascertaining the wishes and feelings of the child in a manner appropriate to
the child’s age and understanding. When working with the child either for
assessment or therapeutic purposes, account should be taken of the child’s
gender, race, religion, language, and (if appropriate), disability.’

(CPS,2001: 4.4)

'If there is a demonstrable need for the provision of therapy and it is possible
that the therapy will prejudice the criminal proceedings, consideration may
need to be given to abandoning those proceedings in the interests of the
child’s wellbeing. In order that such consideration can be given, it is essential
that information regarding therapy is communicated to the prosecutor.’
(CPS, 2001: 4.5).

There are some situations where therapy may be delayed until after the
case is heard.

9.5 What therapy is appropriate for
pre-trial work?

The CPS guidance gives detailed instructions about the assessment
process for pre-trial therapy. It also makes a distinction between ‘formal
preparation of a witness for giving evidence in court’ and the 'use of
psychotherapy and counselling by qualified practitioners. " (CPS, 2001:
5.1). In balancing the needs of justice and the best interests of the child,
it considers the impact of different therapy modalities on the evidence
that the child might give —'some types of therapeutic work are more likely
to be seen as prejudicial and therefore undermine the perception of the
credibility and reliability of the witness, or to influence the memory of
the witness in the account they give. (CPS, 2001: 5.2). A clearly-stated
preferred modality is cognitive behavioural therapy, to improve self-
esteem and confidence, and/or including:

+ the reduction of distress about the impending legal proceedings

* the treatment of associated emotional and behavioural disturbance that
does not require the rehearsal of abusive events.’ (CPS, 2001: 5.3)

Those who provide therapy for child witnesses should have appropriate
training and supervision, and membership of an appropriate professional
body or other recognised competence would be expected. The therapist
should also have a good understanding of how the rules in criminal
proceedings require the modification of techniques (see CPS, 2001: 5.7).



36

Good Practice in Action 031 Legal Resource
Safeguarding children and young people within the counselling professions
in England and Wales

‘Records of therapy (which include videos and tapes as well as notes) and other
contacts with the witness must be maintained so that they can be produced

if required by the court. They should include, in the case of therapy, details of
those persons present and the content and length of the therapy sessions. It is
not expected, for practical reasons, that verbatim written records will be kept.
(CPS,2001:6.4).

Children and their carers should understand the circumstances under
which the material in the therapy may need to be disclosed. Disclosure
of material may be requested by the police or CPS. The courtis in charge
of the evidence and can make orders as to which material is relevant to
the case and must be disclosed, and to whom, so therapeutic records and
material may be disclosed by order of the court to the lawyers and also to
the defendant. Parts may be excluded from disclosure.

‘Maintaining a child’s trust will remain important and it can be confirmed
that those aspects of the therapy that have no material relevance to criminal
proceedings will not have to be disclosed.’(CPS, 2001: 6.5).

10 Disclosure checklist:
children and young people

When making decisions about disclosure and information sharing in
relation to children and young people, it may help to consider these points:

+ Is this information regulated by the Data Protection Act 2018 (DPA) or
the General Data Protection Regulation (GDPR)?

* Has the information arisen in the context of working for a public body
(e.g., in health, education or social care)?

+ What are the relevant rights of the child or young person concerned
under the Human Rights Act 1998 (HRA) and the UN Convention on the
Rights of the Child?

* Isthere a legal requirement to share this information (e.g. a statutory
duty or a court order)?

+ What s the purpose of sharing the information?

* If the information concerns a child, young person or vulnerable adult, is
sharing it in their best interests?

* If the information concerns a child, young person or vulnerable adult, is
sharing itin the public interest?

* Is the information confidential? If so, do you have client or other
appropriate consent to share it?
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* If client or other appropriate consent is refused, or there are good
reasons not to seek consent, does the public interest necessitate sharing
the information?

+ What is the most appropriate way to share this information?

Information in relation to children and young people should be shared in
accordance with the principles set out in Working Together to Safeguard
Children (DfE, 2018) (i.e. relevant facts, shared on a need-to-know basis,
with the person/people who is/are in the best position to take appropriate
action. See also Information Sharing — A Practitioner’s Guide (DfE, 2015Db).

11 Referral checklist:
children and young people

If sharing the information is necessary and appropriate, record:
* the date of providing the information

+ to whom the information is given

* the content of the information shared

* the method of disclosure or referral

+ whether consent was given (and by whom)

+ if the disclosure is made without consent, the reasons why this decision
was made.
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Resources, information,
guidance and reference works

Statutes
Access to Health Records Act 1990

Access to Medical Reports Act 1988

Children and Families Act 2014

Children Act 2004

Children Act 1989

Children (Leaving Care) Act 2000

Children and Young Persons Act 1933
Children and Young Persons Act 1969
Children and Young Persons Act 2008

Data Protection Act 2018

Education Act 2002

Family Law Act 1986

Family Law Act 1996

Family Law Reform Act 1969

Family Law Reform Act 1987

General Data Protection Regulation 2018
Human Fertilisation and Embryology Act 1990
Human Fertilisation and Embryology Act 2008
Human Rights Act 1998

Local Authority Social Services Act 1970
Matrimonial and Family Proceedings Act 1984

Mental Capacity Act 2005
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Mental Health Act 1983

Police and Criminal Evidence Act 1984

Protection from Harassment Act 1997

Protection of Children Act 1999

Race Relations Act 1976

Rehabilitation of Offenders Act 1974

School Standards and Organisation (Wales) Act 2013
Serious Crimes Act 2007

Sexual Offences Act 1956

Sexual Offences Act 2003

Youth Justice and Criminal Evidence Act 1999

Statutory instruments
The Adoption Support Agencies (England) (Amendment) Regulations 2010

Care Quality Commission (Registration) Regulations 2009
Community Care Assessment Directions 2004

Data Protection (Charges and Information) Regulations 2018 (the 2018
Regulations)

General Data Protection Regulation PDF at: http://data.consilium.europa.
eu/doc/document/ST-5419-2016-INIT/en/pdf (accessed 31 May 2019)

Health and Social Care Act 2008 (Regulated Activities) Regulations 2010
Health and Personal Social Services (Northern Ireland) Order 1977
Health Services (Northern Ireland) Order 1972

Mental Capacity Act 2005 (Appropriate Body) (England) Regulations 2006
S.1.2006 No. 2810

The Mental Health (Approved Mental Health Professionals) (Approval)
England Regulations 2008 SI 2008/1206.

Parental Responsibility Agreement Regulations 1991, SI 1991/1478


http://data.consilium.europa.eu/doc/document/ST-5419-2016-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-5419-2016-INIT/en/pdf

47

Good Practice in Action 031 Legal Resource
Safeguarding children and young people within the counselling professions
in England and Wales

Parental Responsibility Agreement (Amendment) Regulations 1994, SI
1994/3157

Family Procedure Rules 2010, SI 2010/2955
Parental Responsibility Agreement Regulations 1991, SI 1991/1478

Parental Responsibility Agreement (Amendment) Regulations 1994, SI
1994/3157

Practice Directions are attached to the Family Procedure Rules 2010

Conventions and protocols
UN Convention on the Rights of the Child

European Convention for the Protection of Human Rights and
Fundamental

Protocols made under the European Convention for the Protection of
Human Rights and Fundamental Freedoms

Government and Law Society publications

* The Department for Education (www.education.gov.uk), formerly
Department for Children Schools and Families, publishes policy
regarding children'’s services in England.

* The Ministry of Justice (www.justice.gov.uk) publishes policy regarding
the courts in England and Wales.

* The Northern Ireland Government publications are available from
the Department of Health, Social Services and Public Safety
(www.dhsspsni.gov.uk).

* UK Government publications are available from the Stationery Office
(www.tsoshop.co.uk).

* The Welsh Government (www.wales.gov.uk) publishes policy regarding
children’s services in Wales.

Loose-leaf reference works
Hershman, D., McFarlane, A. (eds) Children law and practice. Bristol:
Family Law.

Jones, R.M. (ed.) The encyclopaedia of social services and child care law.
London: Sweet & Maxwell.

White, R., Carr, P, Lowe, N. (1990) Clarke Hall and Morrison on children.
Special bulletin: a guide to the Children Act 1989. London: Butterworths.


http://www.education.gov.uk
http://www.justice.gov.uk
http://www.dhsspsni.gov.uk
http://www.tsoshop.co.uk
http://www.wales.gov.uk
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Available from LexisNexis as loose-leaf encyclopaedia, hardcover, and
online resource at www.lexisnexis.co.uk/store/uk/Clarke-Hall-and-
Morrison-on-Children/product (accessed 18 January 2018).

Legal and practice resources
British and Irish Legal Information Institute (www.bailii.org). Publishes all
High Court, Court of Appeal and Supreme Court judgments

Care Council for Wales (www.ccwales.org.uk/child-law). Publishes Child
law for social workers in Wales in English and Welsh, with regular updates.

Family Law (www.familylaw.co.uk). Access to Jordan Publishing’s family
law reports

Family Law Week (www.familylawweek.co.uk)

Justis (www.justis.com). Online resource

NSPCC https://learning.nspcc.org.uk/research-resources/ (accessed
27.05.19)

UK statute law (www.legislation.gov.uk)

UK statutory instruments (www.opsi.gov.uk/stat.htm)

NorthernIreland

Independent counselling support service for schools practice standards.
Available at: www.nidirect.gov.uk/independent-counselling-service-for-
schools (accessed 12 January 2018)

Contacts

Children’s Law Centre (Northern Ireland)

3rd Floor Philip House, 123-137 York Street, Belfast, BT15 1AB
Tel: 028 90245704; Fax: 028 90245679

Website: www.childrenslawcentre.org.uk

Coram Children's Legal Centre

Free legal advice, and access to information and resources.
Website: www.childrenslegalcentre.com

Also see the Migrant Children’s Project.



http://www.lexisnexis.co.uk/store/uk/Clarke-Hall-and-Morrison-on-Children/product
http://www.lexisnexis.co.uk/store/uk/Clarke-Hall-and-Morrison-on-Children/product
http://www.ccwales.org.uk/child-law
http://www.familylaw.co.uk
http://www.familylawweek.co.uk
http://www.justis.com
https://learning.nspcc.org.uk/research-resources/
http://www.legislation.gov.uk
http://www.opsi.gov.uk/stat.htm
http://www.nidirect.gov.uk/independent-counselling-service-for-schools
http://www.nidirect.gov.uk/independent-counselling-service-for-schools
http://www.childrenslawcentre.org.uk
http://www.childrenslegalcentre.com
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Disclosure and barring services

England and Wales

Disclosure and Barring Service (DBS) customer services, PO Box 110,
Liverpool, L69 31D

Tel: 08709090 811; Minicom: 0870 90 90 344

Welsh language line: 0870 90 90 223

Email: customerservices@dbs.gsi.gov.uk

Transgender applications: sensitive@dbs.gsi.gov.uk

Website: www.gov.uk/government/organisations/disclosure-and-barring-
service

Welsh language scheme: www.gov.uk/government/organisations/office-
of-the-secretary-of-state-for-wales/about/welsh-language-scheme

Northern Ireland

Information on the application process: www.nidirect.gov.uk/accessni
information on the disclosure and barring programme in Northern Ireland:
www.dojni.gov.uk/accessni

NSPCC

Weston House, 42 Curtain Road, London EC2A 3NH

Tel: 020 7825 2500

Email: help@nspcc.org.uk

List of regional offices: www.nspcc.org.uk/about-us/contact-us
See also: https://www.nspcc.org.uk

Legal Contacts

England

For a list of the courts and links to regional courts’ contact details, see
https://www.justice.gov.uk/contacts/hmcts/courts

CAFCASS (Children and Family Court Advisory and Support Service)
National Office, 3rd Floor, 21 Bloomsbury Street, London WC1B 3HF
Tel: 0300 456 4000, Fax: 0175 323 5249

Website: www.cafcass.gov.uk

Local offices are listed on the website or available from National Office.

NAGALRO (The Professional Association for Children’s Guardians,
Family Court Advisers and Independent Social Workers)

PO Box 264, Esher, Surrey KT10 OWA

Tel: 01372 818504, Fax: 01372 818505

Email: nagalro@globalnet.co.uk

Website: www.nagalro.com



mailto:customerservices%40dbs.gsi.gov.uk?subject=
mailto:sensitive%40dbs.gsi.gov.uk?subject=
http://www.gov.uk/government/organisations/disclosure-and-barring-service
http://www.gov.uk/government/organisations/disclosure-and-barring-service
https://www.gov.uk/government/organisations/office-of-the-secretary-of-state-for-wales/about/welsh-language-scheme
https://www.gov.uk/government/organisations/office-of-the-secretary-of-state-for-wales/about/welsh-language-scheme
http://www.nidirect.gov.uk/accessni
http://www.dojni.gov.uk/accessni
mailto:help%40nspcc.org.uk?subject=
http://www.nspcc.org.uk/about-us/contact-us
https://www.nspcc.org.uk
https://www.justice.gov.uk/contacts/hmcts/courts
http://www.cafcass.gov.uk
mailto:nagalro%40globalnet.co.uk?subject=
http://www.nagalro.com
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Northern Ireland

See www.courtsni.gov.uk for contact details of all courts, publications,
judicial decisions, tribunals and services.

The Northern Ireland Guardian Ad Litem Agency
Email: admin@nigala.hscni.net

Wales

Children and Family Court Advisory and

Support Service (CAFCASS) Cymru:

National Office, Llysy Delyn, 107-111 Cowbridge Road East, Cardiff, CF11 9AG;
Tel: 02920 647979, Fax: 02920 398540

Email: Cafcasscymru@Wales.gsi.gov.uk

Email for children and young people: MyVoiceCafcassCymru@Wales.gsi.gov.uk
Website: www.new.wales.gov.uk/cafcasscymru

Republic of Ireland (EIRE)

An Roinn Slainte: Republic of Ireland Department of Health
Hawkins House, Hawkins Street, Dublin 2, Ireland

main switchboard: 01 6354000

(dial +353 1 6354000 from outside Ireland)

Ombudsman for Children

Millennium House, 52-56 Great Strand Street, Dublin 1, Ireland
Tel: 01 865 6800; Fax: 01 874 7333

Email: oco@oco.ie

Website: www.oco.ie


mailto:www.courtsni.gov.uk?subject=
mailto:admin@nigala.hscni.net
mailto:Cafcasscymru@Wales.gsi.gov.uk
mailto:MyVoiceCafcassCymru@Wales.gsi.gov.uk
http://www.new.wales.gov.uk/cafcasscymru
mailto:oco%40oco.ie?subject=
http://www.oco.ie
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