Specialist Employment Law

 (AC 1.1)
Employment Regulations (Employment Rights Act 1996) play an important role within our organisation it protects employee’s whilst ensuring we maintain legal compliance. Regulations help foster a positive working culture creating fairness and trust, helping to prevent disputes. 
If we do not have a focus on Employment Regulations this could have legal implications and potential reputational damage for the Trust. Regulations provide stability to the company ensuring a fair and ethical workforce. For example, the Employment Rights Act 1996 states that all employees and workers of an organisation have to receive a written statement of particulars, which details the agreement between the employer and employee, this should be issued on the first day for employment (Daniels, 2022).
Employers recognise the important of Employment regulations, but some may find it a burden and sometimes confusing to navigate. The regulations can limit flexibility on managing the workforce and there are also concerns of litigation risk. The Employment regulations are also complex which is why it is important to have someone who has a focus on this to enable them to advise the Trust accordingly. 
For example, the Equal Pay Act was early legislation in 1970, however still have a gender pay gap today, this is evidenced by recent case law with Thandi and others v Next Retail limited (2024) where predominantly female retail workers were paid less than predominately male warehouse workers, however the work was of equal value. Therefore, the female workers had an equal pay claim and were awarded. 
Employment regulations will ensure that the trust is compliant, CIPD’s Road to Good Work (2018) report highlights best practices for Employers and emphasises the need for a comprehensive strategy within an organisation which should incorporate Employment Regulations and potential changes to the regulations (CIPD 2018a).

 (AC 1.2)
ECJ judgements remain binding within UK law following the UK’S departure from the European Union. This was retained under the European Union (Withdrawal) Act 2018. UK courts can still refer to ECJ judgements which were made before 2020, but are not bound by judgements made after this date. However, lower court judgements can be overturned by a higher court within the UK (Retained EU Law Act 2023) or by new UK legislation. 
The Employment Rights (Amendment, Revocation and Transitional Provision) Regulations 2023 was introduced to form part of a review of UK employment law post Brexit. EU Working Time Directive introduced the Working Time Regulations 1998, where there was a limit on the number of hours an employee could work within a set time frame. The 48 hour rule continued post Brexit, however the UK have the freedom to change it (Daniels, 2022). 
The European Court of Justice is the final court of appeal and can be referred to, to interpret a certain aspect of EU Law. As the UK has left the European Union it is no longer possible for UK to appeal to the European Court of Justice, the highest court within the UK is the Supreme Court (Daniels, 2022)
Therefore, most EU law is retained post Brexit, including Working Time Records, Rolled up holiday pay, TUPE Consultations, leave carryover definitions and ‘normal pay’ rate for statutory leave. However all EU Law can be amended or repealed by the UK Government. UK Supreme Courts can  affirm, amend or abolish any European practices.  
A recent supreme court ruling in Lipton V BA CityFlyer Ltd  2024 confirmed that post Brexit legislation on EU Case law and still be applied retrospectively for events that happed pre Brexit, therefore the same could potentially apply for Employment Law claims. 
‘Good Law’ is referred to in relation to a judgement that has not been overturned, repealed and is still referred to by courts as authoritative. The UK law can still refer to ‘Good Law’ made by the ECJ pre Brexit in post Brexit employment law cases.  A case that is frequently referred to in UK Law is Autoclenz Ltd v Blecher & Others (2011) when determining employment states where is ruled that courts will look beyond the written contract of employment to looking at the actual working relationship to make the decision. 
 (AC 2.1) 
One element of Equality Act 2010 protects individuals from unfair treatment based on any protected characteristics, through a recruitment and selection process. From advertising the position to the interviewing and selection criteria. 
The Equality Act 2010 introduced Genuine Occupational Requirements (GOR) which refers to specific characteristics that are essential for a role, these requirements could be considered as discriminatory, however the characteristic must be crucial in carrying out the job as opposed to a preference. It must be a proportionate means of achieving a legitimate aim. It allows an employer to lawfully discriminate based on a protected characteristic if it is essential for the job to be carried out (GOV.UK, 2024)
When applying Genuine Occupational Requirements within a recruitment process, we would advise that you ensure that the characteristic is a necessity for the job, it is proportionate and that the rationale for this is documented to defend any potential discrimination claims (ACAS, 2023).
This is demonstrated in the Saini v All Saints Haque Centre case, where a male applicant applied for a position as a counsellor at a Women’s shelter. The Employment Tribunal upheld the GOR defence ruling it was a proportionate means of achieving a legitimate aim for a requirement for a female counsellor. There was no less discriminatory way to meet the needs of the service users without applying GOR. 
Employers must not discriminate against job applicants based on any of the following:
· Age
· Disability
· Gender Reassignment
· Marriage and civil partnership
· Pregnancy or Maternity
· Race
· Religion or Belief
· Sex
· Sexual orientation
Employer can only ask about health or disability in limited circumstances where it is necessary and make any reasonable adjustments for the recruitment process (GOV.UK, 2024) However, in certain circumstances GOR can be applied where it may be lawful to do so to achieve a legitimate aim and is not just personal preference (EHRC, 2015).
 (AC 2.2)
It is important consider the Equality Act 2010 in regards to your request. The Equality Act 2010 states that men and Women must receive equal pay for equal work. Including work that is of equal value in terms of skill and responsibility (ACAS, 2024). You would need to objectively justify the pay difference by other factors, such as seniority or qualifications that are specific to the role. 
The women may be able to bring an equal pay claim if the work all employees are carrying out is of equal value however the ‘comparator’ which is an opposite gender is paid more. To defend such claim you would need to ensure that they are not engaging in ‘like work’ and the difference in pay is due to another factor, other than gender (ACAS, 2024) 
The Equality Act 2010 (Gender Pay Gap Information) 2017 and the Equality Act 2010 (Specific Duties and Public Authorities) Regulations 2017 which was extended to include public sector, requires all organisation with 250 or more employees to report on their Gender Pay Gap. This information should be displayed on the organisation’s website for 3 years and also uploaded to the Government Portal. 
In the case of ASDA v Brierley & Others 2021, Asda Retail workers, who were predominantly female, argued that they were paid less that ASDA’s distribution centre workers, who were predominantly men, however the work was of equal value. The Supreme Court ruled unanimously in favour of the retail workers as they were valid comparators and that geographical separation does not prevent a comparison as ASDA was responsible for both parties pay and conditions. This case in itself caused a rise in equal pay claims within retail and other sectors (Daniels, 2022)
I would advise that a Job Evaluation is conducted on the roles you wish for the male HCA’s to undertake which will help provide justification. Job evaluation helps reduce gender-based pay disparities and can highlight any discrepancies that can be rectified and also supports legal compliance.  All employee’s involved should receive clear communication on the decision to ensure transparency within the team. 
If the correct process is not followed in this situation and justifiable reasoning given then equal pay claims could bring the trust reputational damage along with high costs to the trust as the court could order that back pay is paid to employees as far back as 5 years. It may also cause a revision of current pay restructure if required. 
As you have explained you are using surplus money to fund the uplift, then you will also need to consider how you will fund this in future years as these funds may not be there for the additional pay. 
 (AC 3.1)    
Constructive dismissal is a result of a contractual breach by the employer and the employee feels they have no option but to resign (ACAS, 2024a). The radiographer could claim there as been a repudiatory breach of contract as the change to his working hours is an implied term of his employment contract. The radiographer has then resigned as a result of this change, however the timing of the resignation is important as if they have continued to work for a period under the new terms, this could be seen as accepting the new terms. 
The radiographer must have a minimum of 2 years service to bring a constructive dismissal claim and will have 3 months minus one day from the date of his resignation to do so. 
To enable you to manage the change to the radiographer’s working hours and reduce the likelihood of a constructive dismissal claim, then a consultation should have been carried out with the employee and their representative. During the consultation an explanation would need to be given as to why the working hours need to change, and for the employee to discuss any concerns. The employee may have wished to negotiate terms (GOV.UK, 2015). Reasonable notice should also be given to the employee for the change, the length of notice should be in relation to how significant the changes are. 
A claim of Constructive Dismissal was upheld in the West Sussex County Council v Austin (2014) when the claimant was suspended following an accusation of harassment from another employee. The claimant was not provided with any information such as details of the allegation and who had made the allegation, and was therefore not given the opportunity to respond to the allegations. They resigned claiming the employer had not followed a fair process and the claim of Constructive Dismissal was successful. This case highlights in importance of following a process as Austin’s claim may not have been upheld had the employer ensured a fair process was followed. This is similar in the case of the Radiographer, a fair and transparent process should have been followed in line with the Trust’s policies and procedures. 
An Employment Tribunal Process always starts with ACAS Early Conciliation which helps resolve any workplace disputes prior to them reaching an Employment Tribunal. Early conciliation can last up to 6 weeks and pauses the time limit for making a tribunal claim during this period (ACAS, 2025)

 (AC 3.2)
As listed in the Employment Rights Act 1996 redundancy is one of fair reasons for dismissal, if the reason for redundancy are attributed to one of three reasons. The third reason would be applicable in this situation, where an employees who carry out a particular kind of work has or is expected to cease (Daniels, 2022)
As you are looking at fifty posts ceasing, in line with the Trade Union and Labour Relations (Consolidation) Act 1992, then a collective consultation would be for a minimum of 30 days and would involved Trade Union Representatives or elected representatives, these consultations should start as soon as a Redundancy situation has been identified. Completion of a HR1 form would also be required. HR1 Forms are submitted online, it is a criminal offence if this form is not completed. 
During the consultation period you will need to discuss the following and this information should be shared with all affected parties:
· Reason for the redundancies
· Numbers of positions and job descriptions
· Total number of potential redundancies 
· Proposed Selection Method
· The process explained
· Redundancy pay Calculations. 
Failing to engage in meaningful consultations and dismissing  employees could lead to a Protected Award. An employment tribunal can award up to 90 days gross pay per employee affected. A protected award can still be awarded even if the redundancies are fair but timely, meaningful consultation was not carried out (Daniels, 2022)
In the case E Ivor Hugh Educational Foundation V Morris (2015) the employer failed to engage in a meaningful consultation with the employees, therefore the Judge concluded the dismissals were unfair. Failure to consult can result in protective awards and unfair dismissal claims. 
You must use a clear and transparent selection criteria such as a scoring matrix for Skills, Qualifications, Experience. You can also consider Work performance and Disciplinary records. Therefore, you are unable to select employees just based on poor performance, however you will be  able to consider it alongside other criteria, ensuring is it fair and objective. 
I would also advise that you explore alternatives such as voluntary redundancies, there may be employees who wish to apply, for example if they are nearing retirement age. Consideration should also be given to redeployment within the trust as the employees could have transferrable skills that could utilised within others areas in the Trust that have vacancies. 
Failure to explore alternatives and consult effectively with employees may be deemed automatically unfair dismissal as highlighted in the Middlesbrough Borough Council v Transport and General Workers Union (TGWU) 2002.
 (AC 3.3)   
TUPE occurs when a business transfer or a service provision is changed, as we are the employer that the provision is transferring to then we would be liable for managing the TUPE transfer, ensure we consult and inform all the employees affected. The employees that are transferring over to our Trust would do so under their current terms and conditions of employment. They would also carry the continuity of service and holiday entitlement. We would be unable to change their Terms and Conditions unless there is a valid Economic, Technical or Organisational (ETO) reason and it is justified (GOV.UK, 2023)
All employees affected by the TUPE transfer, both within our pharmacy and the other pharmacy, have the right to be consulted and informed of the transfer prior to it taking affect. We must provide the reason for the transfer, discuss any changes to their working conditions and the potential impact on their current roles. Consultation with Trade Union Representatives will need to happen imminently, as soon as the TUPE has been proposed (GOV.UK, 2023). There is no fixed consultation period for TUPE, conversations with all employees affected should be meaningful. 
If you fail to consult with employees a tribunal can direct a protective award which is up to 13 weeks gross pay per employee affected. If you do not handle the TUPE transfer correctly, this could also cause reputational damage for the hospital.  
If employees refuse the transfer then they could potentially have their employment terminated on the date of transfers, and would have no entitlement to redundancy.  They also do not have a right to stay at their current employment either. 
In the case of Taylor V Connex South Eastern Ltd 2000, following a TUPE transfer the employers made a slight amendment to their Terms and Conditions. The Employees refused the change  and were dismissed. A EAT ruled unfair dismissal because it was in relation to the transfer. 
There has been a recent change to TUPE Consultation, with effect from 1st July 2024 employers will be able to consult directly with employees if they are no representatives in place, if the transfer affects less than 10 employees, or the business has fewer than 50 employees. This stops the need to employees to elect a representative, if one is not already in place.  
During consultation with the representatives you will need to inform them that a transfer is going to take place, the reason for the transfer and when it is expected to take place, along with the implications for the employees affected. You will also need to highlight the actions the employer and transferee expect to take in relation to the employees that are affected (Daniels, 2022)
 (AC 4.1)
Calculations for holiday pay are guided by the Employment Rights Act 1996 which outlines that a worker should receive the same pay when they are on holiday as when they are in work. Holiday pay must also include any additional allowances that the employee might receive for additional responsibilities or length of service, it should also consider any regular overtime during the last 12 months (ACAS,2025a).
There has been a recent change in the Working Time Regulations 2023 in regard to how holiday pay is calculated for irregular and part time workers. An irregular worker is defined as a worker who’s paid hours are mostly variable in each pay period, the nurse bank staff would fall into this category. The change is implemented for the leave years beginning on or after 1st April 2024, and the holiday pay will be calculated at 12.07% of hours worked during the pay period. This figure is based on the statutory minimum holiday entitlement which is 5.6 weeks (GOV.UK, 2024). The holiday pay element should be shown clearly on the employee’s payslip. 
This was following the Supreme Court ruling in the Harpur Trust V Brazel case where part-year workers holiday pay should be based on their average weekly earnings not pro-rated based on the number of weeks they worked (Harpur Trust v Brazel, 2025).
The change was introduced following the uncertainty after the Harpur V Brazel case and was intended to simplify the holiday pay and entitlement for irregular and part year workers. It ensures that irregular workers receive fair and proportionate holiday pay. 
 (AC 4.2)
Maternity leave is for mother who have given birth and allows the mother to take up to 52 weeks off work, Statutory Maternity pay is paid up to 39 weeks. All mothers must take Compulsory Maternity Leave, for the first two weeks after the baby is born. You can chose to start your maternity leave from 11 weeks before the baby is due, or on the day the baby is born (ACAS, 2025b). 
Shared parental leave was introduced to allow childcare to be shared by both parents. It can be started after the mandatory 2 weeks maternity leave and allows 50 weeks of leave, 37 of the weeks are paid. Shared parental leave can be taken in blocks or both parents can be off on leave at the same time. To enable Shared Parental Leave, that mother must first curtail her maternity leave, and then the remaining leave can be shared (ACAS, 2025a)
You would be required to give us 8 weeks written notice to curtail your maternity leave and you would also need to include your intention to share parental leave with your partner. Once you have curtailed your maternity leave, this can not be withdrawn (GOV.UK, 2015). You would then need to inform us of the date that you wish to take Shared Parental Leave.
To qualify for Shared Parental Leave you must have worked for at least 26 weeks by the 15th week before the expected week of childbirth. Your partner must of work for at least 26 weeks in the 66 weeks before the due date and received a salary of at least £30 per week in 13 of the 66 weeks (GOV.UK 2024b)
On Shared Parental Leave you and your partner would be entitled to the same amount as Statutory Maternity Pay but the entitlement is per couple, not each individual. Any Statutory Maternity Pay you have already taken prior to curtailing your maternity leave, will be deducted from the Shared Parental Leave entitlement. You will also be entitled to 20 Shared Parental Leave In Touch Days.
It is difficult to advise on which option is more beneficial as everyone’s situation is different. It most situations Maternity Leave and Shared Parental Leave are paid at the statutory rate, so there is a financial element to the decision. 
Both parents whilst either on Maternity Leave or Shared Parental leave will be subject to the same terms and conditions as if you were in work and your continuous service of employment would not be broken. 
The reason for introducing Shared Parental Leave was to provide more flexibility, quality and choice for parents caring for the child during the first year. It helps support working parents in work life balance. 

 (AC 4.3)
Flexible Working Regulations 2014 allows any employee to request a change to their hours they work, the times they work and their place for work. With effect from 1st April 2025 the right to flexible working became a day one right, previously an employee would have needed 26 weeks service before submitting a request. 

We will need to ensure that the employee is responded too within 2 months from the date of the request, this has changed from 3 months following the change on the 1st April 2025. The amount of requests an employee can make under flexible working has now doubled from 1 request to 2 requests, within a 12 month period (Daniels, 2022) 

If you agree to grant the request, then this will be a permanent change to the employees’ contract and they will have no right to return to their previous terms and conditions. The legislation does set out 9 reasons as to why an employer can turn down the request, this is situation 3 of those reasons may apply which are – a detrimental impact on quality and/or performance or a detrimental impact on ability to meet customer demands (Daniels, 2022).

Therefore, the manager is unable to decline the request on the basis that it may encourage other staff members to submit request. All staff within the department have the right to submit a flexible working requests and each considered on their own merit. Refusal to consider flexible working requests or not providing adequate reasoning for refusal could be considered indirect discrimination as highlighted in the case British Airways v Starmer 2005 where an employee requested to reduce her hours  by 50% which was refused by British Airways, citing operational demands and counter offered a 75% decrease.  The EAT upheld the decision that it was indirect discrimination as is caused a disadvantage to women who are likely to need flexible working due to childcare. 

If a flexible working request is refused, then you need to ensure it is linked to a business reason, in the case Commotion LTD v Rutty (2006) where Rutty had submitted a flexible working request to reduce their hours to 3 days a week had been refused. The Employment Tribunal found that the employer had not given reasonable grounds for refusal and did not relate to any of the 9 reasonable grounds that the legislation sets out (Daniels, 2022). 
Offering Hybrid working to employees has shown it’s benefits as it is becoming more common within organisations and many employers are considering it as a strategic option. It improves work-life balance for employees and help reduce commuting time and costs. Recent data shows it has helped reduce absenteeism and support inclusion and diversity. It can also offer employers savings on facilities and office space (CIPD, 2023).
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