



Tort Law – Assignment 2: Case Study; occupiers liability and psychiatric harm
By George Lovering



To begin analysing CPL’s liability regarding these various cases, the facts in the cases of Leo, Millie, Nia and Owen will be considered alongside the Occupier’s Liability Act (OLA) 1957 and OLA 1984 and how these acts have been interpreted by the courts in the past. Firstly, because Leo is an eight-year-old child, OLA 1957 section 2(3)(a) is relevant as it establishes that the occupier must be prepared for lawful visitors who are children to be less skilled than adults, the probability in Leo’s case that CPL will be liable is highly likely due to the duty of care they owed being the same as it would be in common law negligence. Focusing on OLA 1957 section2(3)(a) is key in assessing CPL’s liability, as a defence in this case as you could potentially point to Wheat v Lacon (1966) judgement where the court determined that the occupier was not liable and also the same case with Tomlinson v Congleton Borough Council (2003). However, it is arguable that CPL breached their duty of care by not ensuring that the structural integrity of the fence and even though they couldn’t foresee the danger, they were ignorant to the risk of the leaking water from the funhouse roof as nothing was done about the issue for an extended period of time, a similar determination can be seen in Harris v Birkenhead (1976). was sound as they should have foreseen that a visitor, especially a child, would lean against the fence being completely unaware that it was rotten, if CPL took this measure of precaution and been more careful then Leo wouldn’t have sustained these injuries. 
Now, moving on and assessing the course of events that occurred in Millie’s case, OLA 1984 specifically is relevant here with the particular reason for this being the action Millie took in climbing over the fence and not paying the entrance fee. OLA 1984 was an amendment to the original act that was made to encompass the issue of trespassers in the act and how occupiers could potentially owe them a duty of care. Before OLA 1984 was developed, Lord Pearson stated when overruling the duty of the occupier which was established in Addy and Sons v Dumbreck (1929) in Herrington v British Railway Board (1972), “In my opinion the Addie v Dumbreck formulation of the duty of the occupier to trespasser is plainly inadequate for modern conditions and its rigid and restrictive character has impeded the proper development of common law in its field.” The main point as to why OLA 1984 could be relevant is that it could be argued that CPL could have done more to ensure that the lights and electrics which came loose and fractured Millie’s skull were secure to where they couldn’t fall like this. In order to determine whether or not CPL owe duty of care to Millie in this scenario, section 1(3) of OLA offers tests in which the court could point to and ask if a duty of care was owed to Millie as a trespasser. Paraphrasing S1(3) of the act, subsection 1(3)(a) presents the question of ‘did the occupier know that the danger existed?’ and seeks to establish if the occupier had reasonable grounds to believe that the person trespassing was in the vicinity of the danger or that the trespasser may enter in the vicinity of the danger. Applying subsection 1(3)(a) and (b) to this situation, it should also be said that case law shows that even where the occupier may not be completely aware of the danger, but it could be argued should’ve been aware and have taken the precautions necessary, which is exactly what was displayed in the outcome of Harris v Birkenhead (1976). Advising CPL on their liability regarding the injuries that Millie sustained, CPL were not aware of the danger of the equipment falling as this was also responsible for the fire which resulted in a number of customers losing their lives and being injured which will be discussed shortly. But, in terms of the equipment being the factor in injuring Millie, this could not have been foreseen by CPL as they had already installed a high perimeter fence in attempt to deter potential trespassers, so considering the facts of the case and weighing it up against the arguments OLA 1984 S1(3) offer, Millie as an adult went to the lengths of climbing over the fence and jumping so there was no way to foresee Millie being positioned where she was and therefore CPL cannot be liable as they didn’t owe a duty of care to Millie in the context of this situation when considering all the factors that have been discussed. 
Addressing the fire caused by equipment falling from above which impacted Nia and Owen psychologically, firstly it is important to the status of the victims in terms of who is a ‘primary’ victim and who is a ‘secondary’ victim, this is significant because it impacts occupiers’ liability, citing Lexis PSL (n.d., para. 2), this can be seen in Alcock v CC South Yorkshire (1992) where examples of primary victims are established. To quote Crawford (2019, para. 3), a primary victim can be defined as “involved as an active participant and suffers physical injury (or was at risk of suffering physical injury) due to someone else negligence.” And a secondary victim can be defined as someone that “suffers psychiatric injury due to witnessing negligence to a primary victim, but who was not at risk of physical injury themselves.” So, looking at the facts of the case regarding Nia and Owen, Nia is a primary victim because she was at risk of physical injury due to being on the ride where the fire started and Owen is a secondary victim due to him being on the other side of the park where he was not at risk of physical injury, however, what could potential impact this is he witnessed the incident with the knowledge that his sister was on the ride which resulted in psychiatric harm. Nia is undeniably a primary victim in this, so CPL would be liable for negligence based on the decision made in Page v Smith (1996), where the victim wasn’t physically injured, but physical injury was foreseeable and along with this, even though it could be argued that psychiatric wasn’t foreseeable, it was irrelevant. The situation Nia found herself in can be likened to the ‘zone of danger’, where despite being uninjured physically, she was still psychologically harmed due to negligence of CPL. Applying the principles from Page v Smith to Nia’s case and CPL’s liability coupled with the facts of the case, Nia should be awarded damages. Owen being considered a secondary victim could be argued against as Nia is his sister and he received a text message from her saying that she was on the ride, this can be seen in McLoughlin v O’Brian (1983). In McLoughlin v O’Brian, the claimant had depression and other issues which were considered psychiatric injuries due to a car accident involving their family members, despite not being physically in the accident the claimant was entitled to recover for the psychiatric injuries, the particular reason for this being that they were in proximity of the immediate aftermath of the incident. McLoughlin v O’Brian could assist Owen when determining CPL’s liability for his depression brought on by the incident. 
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