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Critically discuss the reliability of eye-witness testimony and its use in judicial process.

Traditionally, eye-witness testimony (EWT) has been relied on heavily as evidence throughout the judicial process, during court trials, and through investigation phases of crime, to convict, or defend perpetrators (Berkowitz et al., 2022). However, errors in EWT have been found to be the largest contributing factor to the wrongful convictions of innocent people globally (Davies & Griffith, 2008; Garrett, 2020; Helm, 2021; Wise et al., 2014). According to the Innocence Project in New York, almost 75% of all DNA exoneration cases they have overturned, were due to unreliable EWT and misidentification errors at conviction. One such instance is the case of Damon Thibodeux, who was wrongfully convicted of the murder of his cousin and spent 15 years on death row in Louisianna (The innocence project, 2024). This suggests that the use of EWT in a court of law should be carefully considered and assessed for accuracy due to the apparent fallible nature of human memory (Devlin, 1976).
The controversy surrounding the use of EWT in the judicial process is not a recent issue, the complexities involved in utilising and assessing eyewitness evidence have long been recognised. A report produced by Lord Devlin in 1976, reviewed current policy and procedures, that were influencing factors on the reliability of eyewitness evidence in England and Wales. It outlined several protocols that should be followed to improve EWT outcomes, and therefore, improve legal practice. Delivering some stark warnings to law enforcement, legal professionals and judges (Davies & Griffiths, 2008), clearly stating that, according to science-based findings on eyewitness memory, there are significant errors in eyewitness evidence. Risk of wrongful conviction is too great, and it is not safe to convict on EWT alone in criminal cases reliant on EWT in a court proceeding (Devlin, 1976). While the call for reform was heeded, no such radical approach was adopted, however, important reforms to policy and procedures in eyewitness evidence gathering and reporting have since been implemented (Helm, 2021).
There are serious consequences that come from unreliable EWT throughout legal proceedings, and the powerful extent to which juries have been found to rely on EWT in their decision making (Garrett et al., 2020). Eyewitness errors can cause miscarriages of justice, and it is essential that EWT must be evaluated and assessed to identify how and why errors in EWT occur (Ikier et al., 2024). Extensive research has been carried out into the reliability of EWT, leading academics, and law experts to question the reliability and validity of witness statements due to cognitive aspects of an individual’s potential deficits in attention, perception and memory, which has significant implications on the use of EWT as evidence for prosecuting offenders (Kapardis, 2014). 
An important factor in eyewitness theory is the role of attention. It is suggested that there are many variables that can influence how a visual scene or event is attended to (Kapardis, 2014).  It is widely accepted that witnesses have limited resources with which to encode visual information, and so individuals must prioritise where to direct their attentional focus (Erikson et al., 2014). Research suggests that during negative event experiences when the witness is in a state of arousal, then a narrowing of attentional focus occurs (Fawcett et al., 2011), onto central or event relevant details, and peripheral or background details are less well attended to (Housten et al., 2012). Housten et al., (2012) found that when witnesses observed an emotional, criminal event (a woman being mugged), that participants were able to give a more complete description of the perpetrator, compared to a neutral event, showing improved memory recall performance due to the narrowing of attention on the central details in negative arousal condition. However, surprisingly, under the recognition condition, this did not lead on to increased identification of the perpetrator in a photo line-up scenario. Meaning that although memory recall was improved by arousal, memory retrieval was not. This is an important consideration in the identification of suspects during criminal investigations and questions the reliability of eyewitness memory (Van de Walt, 2016). 
Furthermore, high stress situations are known to reduce accuracy in eye-witness memory due to reduced focus of attention (Fawcett et al., 2011). For example, the study by Morgan et al., (2004) that demonstrated significantly reduced recall and reduced accuracy of interrogator in a high-stress condition compared to low-stress condition during soldier interrogation training. Therefore indicating a bell curve relationship between eyewitness attention and stress, that a moderate amount of arousal can increase eyewitness memory performance, but highly stressful situations will significantly impair eyewitness memory performance, increasing identification errors (Houston et al., 2012).
Further theories on high-stress crime types have been put forward to explain accuracy of EWT include the ‘weapons focus effect’ (WFE). It suggests that eyewitness focus is drawn to the presence of a threat, in this case a weapon such as a gun or a knife, and narrows the focus of attention and impairs encoding of other visual details, such as the perpetrator description or event details (Erikson et al., 2014). Erikson et al., (2014) presented participants with still photographs of either a glass (neutral), a rubber chicken (unusual object) or a gun (threat) and found reduced target (suspect) selections in the weapon condition suggesting participant attention was focused on the threat and not the actor. However, during the line-up task both the unusual object and weapon groups had higher rates of false identifications indicating mixed results for WFE. This aligns with other studies where findings are conflicting. In an eye-tracking study, Korner et al., (2023) found that participants gaze was on the perpetrator for equal amounts of time in all conditions indicating no WFE, although increased weapon focus was found in the static visual scene (photo) compared to the dynamic (video) visual scene. While the findings are unclear, it indicates that video material and naturalistic settings should be used in EWT research (Korner et al., 2023) and points to a lack ecological validity, which can hinder real world application of EWT research and the potential for WFE to be dismissed due to conflicting results (Fawcett et al., 2011). 
Even without the presence of a weapon it has been suggested that attention and memory during witnessing a visual scene is malleable and easily manipulated. Change blindness (Simons and Levins, 1998) could account for attentional deficits in a visual scene. According to Nelson et al., (2011), 95% of undergraduate students failed to detect a change in visual scene either in person in a live interaction, or by video observation. 35% of those went on to select an innocent actor in a line-up, suggesting that when a change is not detected, misidentification rates increase in EWT. This is described as unconscious transference, whereby an innocent may be accused of being a perpetrator due to their proximity to a crime. This is prevalent across EWT wrongful convictions and has been seen in DNA exoneration cases by the Innocence project (2024). Although some caution should be taken with the previous study due to the inclusion of participants who answered ‘I don’t know’ in the incorrect answer group. This may have skewed the results to appear more significant than they were.    
Many studies have tried to explain weaknesses in attention and memory encoding for witnesses of crimes (Ikier et al., 2024). Nyman et al., (2019) found that both age of witness and distance from event are crucial factors for witness accuracy, and stated that increased distance from an event reduces the accuracy of suspect identification, as you would expect. Distance thresholds of a static, live target scenario in an outdoor, naturalistic setting, and under different lighting conditions were investigated, by testing witness observations at four different distances between 5m-110m. There was little confidence in accuracy past 40m with young adults (age 18-44) performing best however, the large categorical age groups may have reduced accuracy of the study (Bainter et al., 2020). Further criticisms are that participants had an unobstructed view of the target in all conditions, which is rarely the case in a real life witness situation, so caution should be taken when generalising to eyewitness evidence data (Flowe et al., 2018) . Meaning that accuracy of perpetrator identification may be further reduced in a real world situation. Lockamyeir et al., (2020) supported the study by Nyman et al., (2019), but suggested a distance threshold of just 20m before identification accuracy is significantly diminished.
Surprisingly, although accuracy of identification decreased as distance increased, false positive identification increased as distance increased during the recall stage in a photo identification. Suggesting that witnesses are more likely to confirm a false identification of an innocent suspect even when accuracy is low (Smith et al., 2019), further suggesting that witnesses are unable to gauge when a task is hard, and so are still likely to make a choice in an identification process leading to an increase in identification error rates (Brewer & Wells, 2011). This supports the notion that eyewitness evidence accuracy reports should be conveyed in criminal trials (Norris et al., 2017). 
One potential explanation for these findings suggests that when memory encoding is weaker, due to compromising factors such as, long distances, a short duration, the presence of a disguise on the perpetrator, or high stress, then the witness will lower the criteria needed for a positive identification of a suspect (Smith et al., 2019). This leads to an increase of misidentifications and has the potential for increasing wrongful convictions based on EWT (Norris et al., 2017). Further research into identification accuracy suggests line-up type heavily influences witness accuracy and error rates. In an experimental study, Smith et al., (2019) states that witness accuracy could be influenced at both the memory encoding stage (the time of the witnessed event) and the memory retrieval stage (suspect line-up) by identifying the impact of degraded images in photo identification and manipulating the line-up with a culprit – present group and a culprit – absent group. In the weak memory encoding group (with low resolution images) low match to memory was found at memory recall stage with mistaken identification increasing from 21% to 57%, as previous studies have found. But when encoding was clear, and degraded cues were presented in the line-up scenario, error rates still increased. Furthermore, in the culprit – absent line-up more frequent false alarms occurred, adding further support to the idea that criteria for identification is not fixed, but malleable and affected by the line-up presentation. The experimental study may lack ecological validity due to the safe environment the participant is in without any real danger of the crime or offender affecting them, it still strongly suggests that the way in which a line-up is presented to a witness is important for witness accuracy (Garrett, 2020; Norris et al., 2017; Wixted, 2018). 
Importantly, when there is an absence of the suspect in the identification parade, it highlights the effect of memory reconstruction when there are memory gaps. It is well known that memory is not like a video recording, but a mental reconstruction (Wise et al. 2014) or representation of a visual scene (Helm, 2021). This occurred when an incorrect foil was selected during recognition (Smith et al. 2019), memory was distorted by filling in the details and creating a false memory (Ikier et al., 2024). There may be a number of reasons why memory is impaired in this way, such as familiarity (Loftus, 2013), or previous schemas of non-presented information (Ikier et al., 2024), memory decay due to intervals before recall, the effect of stress or trauma on the witness involved in a crime (Erikson et al., 2014; Houston et al., 2012), which ultimately lead to the wrongful conviction of the accused and a miscarriage of justice (Norris et al., 2017). 
Significant research on EWT variables is notably focused on eyewitness confidence. Known as the confidence – accuracy relationship and reported to be a valuable factor to eyewitness research due to its importance to police officers during crime investigation for resource allocation (Brewer & Wells, 2011; Palmer et al., 2013), and the amount of influence witness confidence in court has on a jury  (Berkowitz et al., 2022). According to Garrett (2020), witness confidence was the most important factor to jury decision making in an online, mock jury, experimental study watching EWT videos only. Although this was not in a real setting, and there was no other court proceedings involved such as judge summarising or jury deliberation, it is still a highly significant finding (Magnussen et al., 2010) as it demonstrates that even when other EWT variables are taken into consideration, eyewitness confidence is the most persuasive variable to potential jurors. The reason for its importance is due to the wealth of studies that suggest there is little to no relationship found between the confidence of a witness and the accuracy of a witness (Garrett et al., 2020; Loftus, 2013), suggesting that even witnesses who appear confident when identifying a suspect, are still prone to witness/memory errors at each stage of giving eyewitness evidence (Berkowitz et al., 2022) by providing misidentification that may lead to wrongful conviction.
There are many system variables that have been indicated to influence eyewitness confidence, specifically, during identification parade procedures, for example, Smalarz and Wells (2015) state that post-identification feedback or confirmatory feedback is damaging to the accuracy of EWT, and may impair the memory of the perpetrator encouraging memory distortion by increasing confidence in false memories (Ikier et al., 2024). To avoid bias, double-blind line-ups should be administered by a naïve officer to negate misdirection (Brewer & Wells, 2011; Houses of Parliament, 2019). Additionally, eyewitnesses must receive instruction that the suspect may be absent from the identification parade to mitigate false positive identifications (Norris et al., 2017). There is serious risk of memory contamination during line-up procedures which may have important consequences for eyewitness reliability (Ikier et al., 2024).    
A false conviction of a sexual assault case, Jenifer Thompson Vs Ronald Cotton resulted in false imprisonment for 13 years due to a number of system variable errors leading to confirmation bias of false memory (Garrett et al., 2020). Misidentification can be very convincing to the victim of the crime and therefore the confidence and conviction with which they speak during trial is very convincing for a jury (Devlin, 1976). Smalarz and Wells (2015) suggested that it is very difficult for a mock jury to determine the accuracy of EWT in cases where there was confirmatory feedback leading to confidence inflation, compared to genuinely accurate EWT. Therefore, it is crucial that correct policy and procedures should be followed to reduce the opportunity for memory contamination to occur, and to measure initial eyewitness confidence, and accuracy (Houses of Parliament, 2019).  
In spite of the evidence of EWT being unreliable,  Wixted (2018) argues that memory may be more reliable than scientists are stating, and that witness confidence measured at initial identification is related to the accuracy of the of the witness identification. If high confidence at first identification, this indicates high eyewitness accuracy and low confidence indicates low accuracy (Ikier et al., 2024; Wixted et al., 2018) US courts have introduced eyewitness confidence reporting (Brewer & Wells, 2011) in a court trial that assesses initial EWT confidence, and often allow eyewitness experts to give evidence on EWT issues by speaking directly to the court, to direct juries decision with regard to reliability of EWT . 
   Ecological validity of EWT studies is still debated among researchers, due to the mixed findings and disconnection between experimental settings and real-world applications from field or archival research (Fawcett et al., 2011). Questions have been raised regarding the generalisability of experimental findings into real EWT scenarios (Flowe et al., 2018), because the very nature of witnessing a crime increases arousal due to threat to self or others, and this is impossible to recreate in experimental settings. One cannot ignore the wealth of research into attention and memory of EWT to identify what, and why effects are seen in the accuracy and reliability of EWT throughout the judicial process (Helm, 2021). The use of reporting estimator variables and consideration for system variables to promote accuracy and to protect the reliability of EWT in a modern approach to the judicial system (Davies & Griffith, 2008; House of Parliament, 2019). Helm (2021) conducted a mock jury experiment and suggests that Jury training would increase identifying accuracy and EWT strength, therefore reducing wrongful convictions.   The advancement of our understanding through education in this area shall continue to influence reform to policy and procedures (Wise et al., 2014) set out for individuals working within the criminal and legal professions.  
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