Section A 

MEMORANDUM

DATE:	6th December 2020
TO:		Managing Director, Big Buses Limited
FROM:	Debbie Kiley, HR Advisor
SUBJECT:	Response to Employment Tribunal (ET) 1 form
I am writing to you to advise you on the recent Employment Tribunal (ET) Claim and subsequent, ET1 claim form that you have received regarding Gethin Rees, dated the 27th of November 2020. I will go through each stage of the ET process for you below and advise you accordingly.
1.0 	The process and timescale for responding to the ET1
A tribunal sends out an ET1 form once it has been received from the claimant (Gethin Rees) to the respondent (Big Buses Limited) (BBL).  The process for responding to an ET1 is as follows:
· Firstly, BBL needs to complete the ET3 response form that was received in which they will need to set out their defence to the claim, and this needs to be completed within 28 days of the ET sending it to BBL.  If this is not done within the required timescale then the claim may proceed without a defence from BBL, this is known as a default judgement, (Bureau, 2020). You can however apply to the tribunal for an extension of the 28 days if required.
· The defence submitted by BBL must be clear and concise, avoiding any lengthy narrative.  
1.1 Details of the grounds of any claims being brought
There are four potential claims that Gethin Rees can bring against BBL:
1.1.2	Ordinary Unfair Dismissal                                                                                                                                                                                                        
Criteria for bringing a claim
Unfair dismissal which is a statutory right not to be dismissed is unfairly is a statutory right. The decision as to whether the dismissal is fair or unfair is based on the reason for dismissal, (XpertHR, 2020). For and employee to bring a claim for unfair dismissal it must have at least two years’ service on the effective date of termination, (ACAS, 2020). Gethin Rees commenced employment in March 2014 and was dismissed on the 11th of November 2020.  This confirms that Gethin Rees has at least two years’ service and meets the criteria to bring a claim. 
Further to this an employee must bring the claim within 3 months less one day from the date of termination.  If an employee receives payment in lieu of notice, the three-month period runs from the day of dismissal. If an employee is dismissed with notice (as opposed to payment in lieu) the three-month time limit is from when the notice period expires, (XpertHR, 2020) . Gethin Rees also meets the criteria for this as his claim was submitted on the 27th of November 2020, He was dismissed without notice on the 11th of November 2020 which was within the 3 months’ time limit.
The final criteria for bringing a claim by an employee is that Gethin Rees must have also satisfied 3 categories: 

· That he has been terminated by his employer, or
· His limited-term contract has expired, or
· He has resigned and is claiming constructive dismissal

Gethin Rees was dismissed without notice on the 11th of November 2020 and received an outcome letter stating this following the meeting. Gethin Rees can then evidence that he was dismissed from BBL.

1.1.3	The Legal Test

For a claim for unfair dismissal to be considered by a tribunal it must address the legal test which is the first part of the Employment Rights Act 1996, Section 98, (Legislation, 2020). 

Employer (BBL) burden of proof needs to demonstrate that that the reason for the dismissal was for one of the 5 potentially fair reasons for dismissal. These are:
· capability
· conduct
· redundancy
· statutory illegality
· 'some other substantial reason' (SOSR) 
(CIPD, 2020)
The tribunal will also consider in order to fairly dismiss someone for misconduct dismissal there must be a burden of proof on the employer that based on reasonable belief that following a reasonable investigation that the employee committed the act, (Harrar, 2020). 
An employer also needs to prove the reasonableness of the dismissal. In determining whether any dismissal was fair or unfair, an employment tribunal considers: 
· Did the employer follow a fair procedure (procedural fairness) and did the employer act reasonably in treating the reason sufficient reason for dismissal (substantive fairness)?
· Whether the employer acted reasonably in treating the potentially fair reason as a sufficient reason to dismiss. This includes considering the employer’s circumstances including the size and resources of the organisation.
· The substantial merits of the case and principles of fairness, (Advice, 2020)

However, two cases created what some consider to be an overlay on section 98, giving meaning to elements of the section. The meanings given are now quoted by employment lawyers in tribunals as the Employment Rights Act itself. The two cases; British Home Stores (BHS) v Burchell (known as the Burchell test) and Iceland Frozen Foods v Jones – added the following:
· That the employer holds a genuine belief that the reason given for the dismissal was in fact the reason. You would be surprised how often this is not the case – think about dismissals of poorly performing employees dressed up as a redundancy (BHS).
· Whether such reason was reasonably founded, based on a reasonable investigation (BHS).
· Whether a reasonable employer would have dismissed the employee for that misconduct (BHS was a conduct case).
· whether or not the employer has accepted a fair procedure proportionate to the employee’s dismissal. (Iceland Frozen Food)
(Medhurst, 2018)
 	1.1.4	Wrongful dismissal 
A wrongful dismissal is a dismissal in breach of contract.  A tribunal is not concerned with whether there was a fair reason for dismissal or whether fair procedures were followed. The only relevant consideration for a tribunal hearing such a case will be on the contractual obligations of the employer, and whether the employer followed these obligations, (XpertHR, 2020). If an employee is wrongfully dismissed, they may claim compensation for all financial and other benefits that they would have received if they had been dismissed in compliance with the contract (i.e., had they remained employed until the end of their notice period, or until the end of the contract's fixed term), (PSL, 2019). An employee does not require at least two years’ service in order to bring a claim for wrongful dismissal.
Gethin Rees was dismissed without any contractual notice; was not paid accrued holiday pay and he also did not receive his pension contributions.  As each of these may be contractual obligations on the employer then a tribunal would deem this as a wrongful dismissal. 
1.1.5 	Whistleblowing – Automatic Unfair Dismissal
In order to bring a claim of automatic unfair dismissal Gethin Rees must be able to meet the criteria as per Section 104 of the ERA. This section imposes an evidential burden upon Gethin Rees to produce evidence which is sufficient to raise a credible possibility that an automatically unfair dismissal has taken place, (Direct, 2021).
An employee does not require at least two years’ service to bring an automatic unfair dismissal claim.
Whistleblowing comes under the Employment Rights Act 1996, section 103a (as amended by the Public Interest Disclosure Act 1998).  It is the term used when a worker passes on information concerning a wrongdoing. The wrongdoing will typically (although not necessarily) be something they have witnessed at work. This is called “making a disclosure” or “blowing the whistle”, (Gov.uk, 2020)
Gethin Rees raised a complaint regarding the wearing of masks, in that colleagues had been seen without masks at BBL. This could be potentially classed as raising a protected disclosure. Gethin Rees could potentially claim that he reasonably believes that the disclosure is being made in the public interest and that malpractice in the workplace is happening, has happened or will happen, (nidirect, 2021). Gethin Rees could argue that due to him complaining about this he was taken into the office and dismissed for making this disclosure and a tribunal would focus on this.  This disclosure would be covered by the Health & Safety at Work Act 1974, in the fact that BBL may not be keeping the workplace COVID-19 safe.   It is an automatic unfair dismissal for raising health and safety issues if Gethin Rees can prove that he had raised this concern.
1.2	Defences to the claims made by Gethin Rees
Please find below a list of the potential defences for BBL in the case against Gethin Rees:
1.2.1	Ordinary Unfair Dismissal Defences
· BBL could demonstrate that hitting another employee would constitute gross misconduct.
· There were no witnesses or statements to state that Gethin Rees was provoked at the time of the event.
· There is evidence to show that he started this by approaching Robert Twist and questioning where his mask was and subsequently pushing him to the floor.
· There was no evidence to demonstrate that he was provoked apart from Gethin Rees stating that Robert Twist came up to him and coughed in his face. This however was denied by Robert Twist.
· Gethin Rees has admitted to the misconduct, but he has stated that he was provoked. This however was also denied by Robert Twist.
· The company can evidence that Gethin launched an attack on Robert Twist.

1.2.2Automatic Unfair Dismissal & Whistleblowing Defences
· BBL has endeavoured to do as much as possible to protect their employee’s safety with regards to the pandemic. 
· The company insists that people wear facemasks and have displayed signs around the work area stating “Hands, Face Space”.
· Gethin Rees approached Steve Smith following the incident without a face mask.
· There is no evidence to confirm and accept that Gethin Rees disclosed to Steve Smith to complain about the staff not complying with the employees wearing masks. It is just his word against Steve Smith.
· Even if Gethin Rees did raise it there is no evidence to prove this.
· There is lack of causal evidence in this claim from Gethin Rees.  There must be a link between Gethin Rees being dismissed and the raising of the protected disclosure in order to prove that the disclosure was the reason for his dismissal. 
1.2.3	Wrongful dismissal Defences
· BBL can demonstrate that the conduct by Gethin Rees gave them the legal right to terminate the contract summarily.
· Even though Gethin Rees was summarily dismissed BBL still paid Gethin Rees outstanding holiday pay and outstanding wages.
· In some contracts it can state that if an employee is dismissed for gross misconduct that no notice will be paid in some circumstances. If this is the case for BBL and they still paid him outstanding holiday pay and wages, then this would go in BBL’s defence.

1.3	Cases in support of the advice provided for reference
· W. Mids Co-op Soc. V Tipton, Lord Bridge understood that the appeals procedure was an essential part of deciding the uncertainty of fair procedure.
· Whitbread v Mills it was settled that the reasonableness of the employers conduct in the dismissal progression required compliance with not only a pre-dismissal procedure, but also an appeals method.
· Viscount Dilhorne in Devis & Sons Ltd v Atkins, that the reasonableness of the employers’ behavior must be contemplated ‘in accordance with equity and the substantial merits of the case.
· Browne-Wilkinson J in Sillifant v Powell Duffryn Timber Ltd, ‘Even if, judged in the light of the circumstances known at the time of dismissal, the employer’s decision was not reasonable because of some failure to follow a fair procedure yet the dismissal still can be held fair.
(Lawteacher, 2019)
1.4	An assessment of the strengths and weaknesses of the claim
1.4.1	Gethin Rees
· [bookmark: _Hlk67479348]Strengths
· Gethin Rees has previous good behaviour. 
· Only 1 previous expired Oral warning for lateness.
· He has 6 years’ service.
· The fact that the process was not followed by BBL in the fact that a fair and thorough investigation was not undertaken.
· The investigation was undertaken by Steve Smith who was also part of the disciplinary panel. This therefore makes him impartial.
· There was no investigation into Robert Twist and his involvement in this incident.
· There were no sanctions or penalties given to Robert Twist. 
· The timeline for the investigation and hearing were not correct and Gethin Rees should have been given sufficient notice for the hearing and been provided with enough information about why the meeting was taking place and time to prepare for the hearing.
· The invite letter did not notify Gethin Rees of the right to invite witnesses.
· The invite letter also did not state the allegations and whether the allegations constitute minor, serious or gross misconduct.


· Weaknesses

· There is no evidence around any of his claims as it is just his word against Steve Smith and Robert Twist.
1.4.2	Big Buses Limited 
· Strengths
· BBL can evidence the reason for the dismissal was for gross misconduct following the incident on the 1st of November 2020.
· Although the procedure for the disciplinary was not followed correctly BBL can evidence an outcome letter was sent to Gethin Rees with the outcome of the hearing and with a right of appeal to the decision.

· [bookmark: _Hlk67483933]Weaknesses

· BBL did not comply with the ACAS code of Practice on disciplinaries and grievances as a minimum standard for a process and must be a fair process.
· BBL did not do a thorough investigation into the incident and only summarised the notes from the other mechanics. There is no evidence to demonstrate that the evidence gained from them is a true reflection of what they said.
· BBL did not follow the correct time scales for the entire disciplinary process with regards to allowing Gethin Rees sufficient time to prepare.
· Steve Smith conducted the investigation and heard the disciplinary along with Mr Millard and therefore was not impartial.
· Procedural unfair dismissal in that the procedure was not followed as per ACAS Code of Practice.
· The way Steve Smith conducts the investigation could demonstrate that maybe he did not favour Gethin Rees.



2.0	The types of remedies available to a tribunal and the factors that it will look at when considering these remedies
If Gethin Rees is successful in winning his case, then the tribunal will consider the following:
· Tribunal will consider 3 remedies
· Reinstatement – This is where the tribunal requires the employer to treat the employee as if they had never been dismissed.
· Reengagement – This is where the tribunal requires an employer to re-engage an employee in employment that is comparable to the job from which they were dismissed, or in other suitable employment.
· Compensation usually consists of:
· A basic award
· A compensatory award

· With re instatement and re engagement, the tribunal would look at:

· Whether Gethin Rees requested reinstatement and reengagement on his ET1 form. Gethin Rees requested reinstatement and compensation.
· Has the employment relationship irretrievably broken down is it reasonably practicable to reinstate and would re-engagement into a different role be more suitable? This may be the case for BBL as there is clearly an issue between both Gethin Rees and Steve Smith.
· Has BBL already replaced him and therefore Gethin Rees’s role is no longer there?
· Has Gethin Rees subsequently got another job since his dismissal?
(Bentley, 2019)
2.1	The amount of any financial award, including calculation of the basic award
2.1.1 Compensation basic award
· The basic award for compensation is calculated in the same way as statutory redundancy pay, except that there is no minimum service requirement. The formula is based on the employee’s age at the time of termination, their length of service and level of weekly gross earnings, (Harris, et al., 2016). 
2.1.2	Compensatory award
· Such amount as the tribunal believes is just and equitable based on the financial loss caused to the employee by unfair dismissal.
· Employee has a duty to take reasonable steps to mitigate their loss like finding another job.
· Tribunal can reduce the award to consider:
· The employees’ failure to mitigate their loss.
· The likelihood that the claimant would have been fairly dismissed if a proper procedure had been followed.
· The likelihood that the claimant would have been fairly dismissed in any event at a later date.
· The conduct by the employee that has contributed to the dismissal (“contributory fault”).
2.1.3	Statutory cap
· Cap doesn’t apply in relation to dismissals that are automatically unfair for whistleblowing and health and safety reasons
· There is an earnings cap, £544 per week and an overall cap, £16,320 from 6 April 2021.
· Maximum compensatory award is lower of:
· 52 weeks ‘pay; or 
· A numerical figure (changes in line with inflation on 6 April each year) – for period 6 April 2021 – 5 April 2022 it is currently £89,493
(Croner-i, 2021)
2.2 Any factors that might reduce or increase the level of any financial award made by the tribunal and how they are likely to be applied

· The compensation amount payable may be increased by up to 25% at the discretion of the tribunal if the employer failed to adhere to the relevant principles of ACAS code of practice on disciplinary and grievance procedures. As BBL did not follow the disciplinary process correctly the tribunal may take this into consideration.
· Compensation award may be reduced due to the following:
· BBL falls down on procedure but Gethin Rees may have been dismissed at a later date anyway if there had been a full and thorough investigation and hearing taken place following the ACAS code of practice. This is known as POLKEY award.
· Gethin Rees failed to appeal so he did not exhaust internal procedures prior to going to the tribunal so he did not follow ACAS code of practice.
· Contributory faults – Gethin Rees may have been seen as contributing to his dismissal by hitting Robert Twist.
(ACAS, 2020)
2.3 Advice regarding considering a settlement rather than proceeding to a tribunal for BBL
Further to the advice I have provided within this memo and the benefits of utilising a settlement agreement on the organisation I would recommend settling the case rather than proceeding to a tribunal. 
Settlement Agreements, formerly known as Compromise Agreements, are a means of agreeing a settlement between an employer and an employee without having to go through the tribunal process. They can be both advantageous to both the employer and employee.
Advantages to the employer
· The costs incurred in a settlement agreement are usually significantly less than those incurred in defending a claim in an Employment Tribunal.
· It provides the employer with the guarantee that the employee will not pursue any further claims against the company.
· A settlement agreement is a lot quicker and can be agreed in a few weeks.  An employment tribunal can take up to 12 months to conclude.
· It gives the employer ‘without prejudice’ protection. This means that until the agreement is signed it cannot be referred to in any subsequent Employment Tribunal claim or proceedings.
· It is a standard process for any settlement agreement to include a clause confirming that the employee cannot make adverse or derogatory comments regarding the business.
· As results from all employment tribunals are published online it could draw attention from the media and could cause bad publicity for the organisation. 
(Advice, 2020)
Advantages to the employee
· It provides a clean and amicable break from your employer.
· It can be emotionally demanding going through the employment tribunal process and a settlement agreement can be 
· It can be costly for the employee
· The employee will still benefit from receiving a reference for any future employment
Acas Early Conciliation also provides an alternative route for employees and employers, however the disadvantage to this is the is the lack of legal advice available for the employee. Whilst Acas can assist with establishing an agreement between both parties, they do not advise on the potential claims or on the settlement amount, (McColl, 2019). 









Section B
Draft Email
To:		Mr Millard, Managing Director, Big Buses Limited (BBL)
From: 		Debbie Kiley, HR Consultant
Subject: 	Advice regarding Julie Davies (Administration)

Good morning Mr Millard,
Further to your email I wish to provide you with the following advice on how to respond to Julie Davies and Lucy Bell.
Julie Davies
Julie Davies has requested to work from home on Mondays and Fridays and to alter her working hours to 8am until 3pm, without a lunch break in order to pick up her children from school and to care for her elderly mother. 
For Julie to request a change in her working hours and days then she will need to submit a flexible working request.
[bookmark: _Hlk71306810]If BBL does not have a current policy and process in place on flexible working, then I would advise that the Acas Code of Practice on Flexible working is adhered to through the process.  This can be found at https://www.acas.org.uk/acas-code-of-practice-on-flexible-working-requests. 
The right to request flexible working applies to all employees, including parents and carers as Julie is.  There criteria for applying are that you have more than 26 weeks service at the time of the request, you are legally classed as an employee and you have not made another application for flexible working within the last 12 months, (ACAS, 2020).  Julie has over 9 months service therefore is eligible to apply.  Flexible working requests are governed by the Flexible Working Regulations 2014, Employment Rights Act 1996 and the Equality Act 2010, (Kay, 2020) .
The first part of the process is that you will need to ask Julie to submit a request in writing.  If you do not currently have a flexible working request form for Julie to complete, then this can be submitted by letter or email form as an alternative. Or you can access a template from the following website: 

https://www.gov.uk/government/publications/the-right-to-request-flexible-working-form, (Gov.Uk, 2014) 
Within the request Julie will need to state the following:
· The date she is requesting the Flexible working request.
· The change you’d like to make to your current working pattern.
· When you’d like the change to start.
· How the effect of these changes made would have on her current work or the business that might be dealt with.
· The date of any previous flexible working requests, if any have been made.
· If the request that Julie is making relates to something covered by the Equality Act 2010, for example to make a ‘reasonable adjustment’ for a disability,  (ACAS, 2020).
Once you have received this from Julie then you will then need to acknowledge receipt of this.  There is no set procedure for you to follow when dealing with this statutory request for flexible working, however you must deal with in a reasonable manner and no later than 3 months following the request. If this is not done then Julie could take BBL to an employment tribunal, (Gov.Uk, 2014). In the case Clayton Brown v Cumbria County Council, the employment tribunal found that an employer had failed to respond to the formal right to request flexible working by an employee therefore responding within the timeframe is crucial, (Simpson, 2014)
Following the receipt of the request from Julie you will need to consider the following with regards to her application:
Step 1: Consideration
You will firstly need to arrange a meeting with Julie to discuss her request.  Julie should also be given the right to be accompanied at this meeting.
At this meeting you would need to consider Julie’s request and weigh up the benefits of the proposed changes against any adverse impact on the business. Ensuring throughout the meeting you must not discriminate unlawfully against Julie.
It is against the law to turn down an employee’s flexible working request because of their:
· age
· disability
· race
· gender reassignment
· marriage and civil partnership
· pregnancy and maternity
· religion or belief
· sex
· sexual orientation (Acas, 2020)
BBL should consider whether or not when considering the flexible working request from Julie that she is not protected under one of the above. Turning down a flexible working request (legitimately or otherwise) from Julie may be deemed in this case:
· unlawful discrimination – where the proposed arrangement would amount to a reasonable adjustment for an individual with a disability. Can BBL confirm that Julie is not covered by the Equality Act? In Cooper v Magnet Ltd, the employment tribunal held that the employer’s imposition of extended working hours led to the resignation of a disabled employee, (Simpson, 2014).
· indirect sex discrimination – this can arise where the policy is that all flexible working requests to work part time in a particular job role are refused on the grounds that the role cannot be done effectively by a part-timer. If BBL can justify the policy by showing they have a legitimate business aim that is proportionate, this will be indirectly discriminatory to women as the statistics shows that women are still more likely to combine paid employment with caring responsibilities. (Morris, 2020) 
An example case for this is that of Hardys and Hansons plc v Lax, the Court of Appeal rejected the employer’s evidence that it’s discriminatory action was justified by the impossibility of permitting part-time or job-share working arrangements, (Simpson, 2014).
With regards to Julie’s application, I have other factors that with regards to her request that I would like to highlight to you prior to making a final decision on her request.
a) Julie firstly has requested to change her hours from 9.30am to 5.30pm to 8am to 3pm, with no lunch break.  There is no issue with her requesting to change her working hours however BBL will no longer have the extra administration cover from 3pm until 5pm.  In order to for this work to be completed that Julie will no longer be doing herself then the 10 hours of work would have to be distributed to the rest of the administration team.  This however is not possible as there is no capacity among the other team members due the increase in demand following COVID19.
Therefore, for this work to be covered then BBL would need to recruit additional people.  This would then incur additional costs for the organisation.  
As this reason is for one of the fair reasons to refuse a flexible working request then BBL is within its right to refuse Julie’s request on this basis, if you choose to do so.
b) Julie has also requested within her change of hours to no longer have a lunch break.  Under the Working Time Regulations 1998, all employees are entitled to minimum rest breaks; the number of breaks depends on the hours worked.  In Julie’s case as she over 18 years of age and is working for more than 6 hours a day, she is entitled to: an uninterrupted rest break of at least 20 minutes which should be taken during her shift not at the end or the beginning.  Whilst legally she is entitled to a lunch break, BBL is not required pay for the period in which Julie is having a break is this is stipulated in her employment contract, (NiDirect, 2021). 
Although this is not covered under one of the potential fair reasons for refusing the request, as an employer you have a duty of care to look after your employees and Julie not having regular breaks during her working day could have a detrimental effect on her health.
c) Julie has asked to work from home on Mondays and Fridays.  Since COVID19 BBL may find it more difficult to demonstrate that there will be a detrimental impact on the quality or the performance of Julie’s work in the long term.  This is due to the fact there may have been no such impact throughout the period of lockdown. However, if Julie is working from home and the rest of the team are not could splitting the teams on a permanent basis viable for BBL’s future business?

Step 2: Decision
If you choose to agree Julie’s request, then you must inform her as soon as practicably possible in writing.
If you accept Julie’s request with modifications, you should discuss this with her and when the changes could be implemented and from what date this will commence, (Acas, 2020).
If you however you refuse Julie’s statutory request, then you must show clear grounds for doing so, based on clear business reasons as set out in the legislation.
These are:
· the burden of additional costs
· an inability to reorganise work amongst existing staff
· an inability to recruit additional staff
· a detrimental impact on quality
· a detrimental impact on performance
· a detrimental effect on ability to meet customer demand
· insufficient work for the periods the employee proposes to work
· a planned structural change to your business
(Bureau, 2020)
Step 3: Right of Appeal
Once a decision by BBL is made and if it is one that rejects or suggests, alternatives to her original proposals then Julie has a right to appeal against the decision following the organisations appeals process.  This can be done informally first if requested by Julie.
There’s no legal right for Julie to appeal a flexible working request. If BBL considers her appeal, it can help resolve any issues you may have, without Julie raising a formal grievance.
Once Julie has appealed BBL must respond within 3 months as previously stated. The individual hearing the appeal must be different from the person hearing the original request in order to ensure impartiality. There is no legal right for Julie to be accompanied at the meeting, but it will support Julie and demonstrate and open, honest and fair process, (Acas, 2020).
If the appeal is not resolved at the meeting with Julie then BBL may consider mediation in order to come to an agreement from someone impartial who can help both sides to come to an agreement, (Acas, 2020).
Summary
Julie’s request to apply for flexible working should be carefully considered prior to deciding.  I would advise that with regards to her changing her hours, and due to the financial detriment, this would cause on BBL that this element be rejected.  As an alternative you could suggest that Julie changes her hours but has breaks within the day to take and pick her children up from school and to care for her mother.  This time could be additional to her day and with Julie working longer hours could be a benefit to BBL as there would be more cover later in the day.
With regards to Julie’s request to work from home on Mondays and Fridays I would advise that as this aspect of her request is accepted.  This is due to the fact that it was sustainable during lockdown with no detriment to BBL at the time, Julie would also still be able to interact with her colleagues on Tuesday, Wednesday and Thursday when she is in the office.
Lucy Bell
Lucy Bell has raised several issues therefore I will deal with each of them individually and advise accordingly.
A. Grievance 
Lucy has submitted a grievance regarding her recent return to work.  A grievance can be submitted by an employee regarding any work matter which relates to statutory employment rights such as equal pay, discrimination, redundancy, maternity, etc. It may also be used in constructive dismissal cases and where the employee also believes they are being victimised, (CompactLaw, 2021) 
If BBL does not have a current policy and process in place for dealing with grievances, then I would advise that the Acas Code of Practice on Discipline and Grievance is adhered to through the process. The Code is issued under section 199 of the Trade Union and Labour Relations (Consolidation) Act 1992, (Acas, 2020). These are the minimum standards BBL is required to follow when dealing with grievances.  This process can be found at: https://www.acas.org.uk/disciplinary-and-grievance-procedures. 
Prior to commencement of the formal grievance procedure, I would firstly recommend that Lucy is approached to see if her concerns can be dealt with through an informal procedure in the first instance. 
The ACAS Code recommends informal procedures are used to resolve minor grievances wherever possible where a quiet word may resolve the issue, (CompactLaw, 2021). If Lucy has stated that she would not like to proceed through the informal process, then the grievance will need to be considered under the formal process.
Following is the guidance on the formal procedure that will need to be followed:
Step 1	The Grievance submission
Lucy can raise a formal grievance by putting her concerns it in writing to whoever is the most appropriate.  This could be Lucy’s line manager or HR manager or employer. Many organisations have templates for this but if this in not available at BBL then you can obtain one from Acas by clicking on the following link https://www.acas.org.uk/grievance-letter-template, (Acas, 2020)
Within the letter Lucy should stipulate what the grievance is about, any evidence she must support her grievance, for example payslips or her employment contract. Lucy will also need to contain in her letter what she would like her resolution to be, (Acas, 2020) .
Once this has been submitted to BBL then they will need to acknowledge receipt of the grievance and ideally arrange a hearing within 5 working days ideally and the entire process should be concluded within three months of the day of the submission, (Gov.uk, 2020).
2 Investigation
Prior to arranging the grievance hearing BBL should investigate the concerns raised by Lucy.  This is merely a fact-finding exercise, but it gives BBL the opportunity to speak to any witnesses and given the opportunity to provide their evidence.  The purpose of this is to ensure BBL has established all the facts prior to the hearing itself, (Sayed, 2017)

3 The hearing
Firstly, considerations need to be taken with regards to Lucy, BBL have a duty of care to ensure Lucy is supported throughout the process, (Acas, 2020).
A formal letter must be sent to Lucy inviting her to the meeting and Lucy must be given the opportunity to prepare for the meeting and given the right to be accompanied.  The hearing is the opportunity for Lucy to have an opportunity to provide more information regarding her concerns and to confirm her resolution sought, (Acas, 2020).
	At the hearing you should consider each stage of Lucy’s concerns.
a) Sharing of sensitive personal data
Lucy stated that on her return to work she was upset that all her colleagues had been made aware of the reason that she was absent from work.
The Data Protection Act 2018 is the UK's implementation of the General Data Protection Regulation (GDPR). Data protection is the fair and proper use of any information about people. It is a fundamental right to privacy, it is also about building trust between employees and organisations, (ICO, 2021).
The Information Commissioners Office (ICO) regulates the data protection in the UK and can:



· advise and guide, 
· promote good practice, 
· monitor breach reports, 
· conduct audits and advisory visits, 
· consider complaints, 
· monitor compliance and 
· take enforcement action where appropriate, (ICO, 2021)
Personal data is the information an organisation holds that can be identified or make someone identifiable directly from the information in question or identified in combination with other information that employers hold on their employees,
 (ICO, 2021).
In the case of Lucy, BBL had shared information to her colleagues on the reason that she was absent from work which was due to her heart condition and the fact she had to shield due to COVID because of this.
The ICO had changed its strategy in response to the COVID pandemic.  This afforded employers such as BBL to share and collect certain information in order to protect other employees within the organisation.  This however should be kept to a minimum such as employees testing positive to COVID, informing colleagues that they are required to shield and the gathering of data to report on Freedom of Information requests, (ICO, 2021)
BBL would be expected when sharing or gathering information to inform individuals about their rights in relation to their personal data, such as the right of access or rectification. Staff must have the option to exercise those rights if they wish to do so, and to be able to discuss any concerns they may have with BBL, (ICO, 2021) .
BBL should however ensure transparency when undertaking the sharing of information and is complaint with data protection law and is proportionate, (Gov.uk, 2020). 
Due to Lucy needing to shield BBL had a legitimate reason to share the information regarding Lucy shielding as they were required to cover her role.  The sharing of information in relation to her heart condition however was not necessary.
As BBL has breached this under the GDPR then Lucy can and is within her rights to report this breach to the ICO. Not all GDPR infringement leads to DPA fines.  The ICO can take other actions such as:
· Issuing warnings and reprimands.
· Imposing a temporary or permanent ban on data processing. 
· Ordering the rectification, restriction or erasing of data. 
· Suspending data transfers to third countries, (Governance, 2020)

b) Record retention
BBL should ensure that they only collect personal data that they need. Some of the information only needs to be held for a short period of time, and there is no need to create a permanent record and should be destroyed once it has been used, (ICO, 2021).
BBL should have a data retentions policy in place which is a set of guidelines that will help BBL keep track of how long information must be kept and how to dispose of the information when it’s no longer needed.
The policy should also outline the purpose for processing the personal data. This ensures that you have documented proof that justifies your data retention and disposal periods, (Governance, 2021).
When retaining information in line with GDPR, BBL needs to consider two factors:
· The purpose for processing and retaining the data,
· The regulatory and legal requirements for retaining it, 
· Data should not be held for longer than is needed and shouldn’t be kept ‘just in case’ you have a need for it in the future (Governance, 2021).
You should also consider your legal, regulatory and statutory requirements to retain data. Certain legislative provisions require records for a specified time.  These are documents such as accident books, RIDDOR information, and anything relating to an injury at work, (Croner-I, 2018).
According to the CIPD records relating to illness, shielding or self-isolation, need to be kept or a minimum of 3 months but potentially up to 6 years after employment ends, (CIPD, 2020)
For an in-depth guide to all the main UK legislation regulating statutory retention periods please visit:      https://www.cipd.co.uk/knowledge/fundamentals/people/hr/keeping-records-factsheet#7766. (CIPD, 2020)
The storage of records should also be considered by BBL by complying with the following:
· Filing cupboards should be locked or files should be stored in a locked room.
· Only those staff who need to use the data should have access to it.
· Electronic records should be password protected.
· Files should not be removed from their normal place without good reason, (Contracts, 2020)

c) Return to work interviews
Lucy has raised concerns with regards to her having to attend a return-to-work interview with her manager following her recent absence.  
A return-to-work interview is a meeting conducted by an employer when an employee returns from a period of sickness or absence. It is not a legal requirement, however it can if conducted correctly support both the employee and employer and is the most effective way for organisations to manage attendance and reduce absence (Crowley, 2019). 
BBL has a duty of care to ensure that Lucy is fit to return to her role within the organisation and by conducting a return to work the following factors can be considered:
· BBL has the chance to meet Lucy on her first day back.
· Gives BBL the opportunity to explain the return-to-work process if Lucy has not been absent previously.
· Establishing the reason for Lucy’s absence.
· Is there any further support that Lucy requires?
· Does Lucy require a phased return to work?
· Does Lucy require light duties prior to her returning to her substantive role?
· Does Lucy require a referral to Occupational Health if this was not done whilst she was absent?
Lucy needs to be made aware of the purpose of the return-to-work meeting and that it is a supportive measure to assist her in her return to work and is not a punitive measure, (CIPD, 2020) 
4 The outcome
Following the completion of the grievance Lucy is entitled to receive any meeting records or notes taken formally.  You will also need to confirm to Lucy they will receive a decision on the outcome of her grievance.  This does not necessarily have to be on the day but within a reasonable time frame, (Acas, 2020).
BBL in considering the outcome should ensure take into consideration the findings from the meeting and investigation, was the grievance hearing fair and reasonable and what has BBL done in similar cases before, (CIPD, 2020).
The decision must be confirmed in writing to Lucy following the hearing and she must be given the right to appeal your decision and this must then be arranged.
The individual hearing the appeal must be different from the person hearing the original request in order to ensure impartiality. (Acas, 2020).
Summary
Lucy submitted a grievance regarding the sharing of her personal information relating to her heart condition and with regards to her return-to-work interview.  My advice to BBL in this case would be that in relation to the manager disclosing personal information about Lucy was incorrect and did not comply with the GDPR and DPA. ON this basis I would uphold this aspect of her grievance.  I would advise that BBL take remedial action against this by providing training to all managers on the importance of this and ensuring any future situations are adhered to under the relevant legislations and acts.
I would also advise that training on record retention and compliance is incorporated to ensure that all managers are aware of what and how long any relevant documents should be kept if required to do so and how long for.
With regards to the concern raised regarding the attendance at return to work interviews I would advise that this aspect is not upheld.  I would meet with Lucy to explain the reasoning for this process and to explain to her that BBL has a duty of care to ensure her welfare is paramount and a return to work is one-way BBL can do this when returning from a period of sickness absence.
I hope you find my advice relating to these matters helpful.  However, if you have any further questions or concerns regarding this information then please do not hesitate to contact me.
Best wishes
Debbie Kiley
HR Consultant.
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