Sekou Guilavogui

                                          Easements                                  Assignment 1 


	Easements can be classified as proprietary rights that exist for a specified estate or a private right which gives a property right over another person’s land (McFarlane and Hopkins, 2020, p. 318). The most essential characteristic of an easement is the need for two separate pieces of land: the dominant land (the land benefitting from the easement) and the servient land (the burdened land) as expressed by Bogusz and Sexton (2019). Moreover, a dominant landowner will benefit from the easements granted by the servient landowner’s land as this owner is obligated to submit to an easement being exercised on their land; Hence, easements are likely to be accrued for the interest of purchasers of the dominant land and are capable of binding buyers of the servient land (Waite, 1985, p.459). Furthermore, an ordinary example of an easement is one that permits the owner of the dominant land to undertake something on the servient land, which typically involves a right of access like a right to private road on a neighbor’s land or a right to use a footpath according to Robinson (2013). It should be noted, that easements differ from a mere license which gives permission to do a particular act on the property or land of another normally on a non-exclusive basis, whereas an easement satisfies the needs of a particular property (dominant land) at the cost of another property (servient land) as stated by Realtown (2018). As a result, the courts have strictly regulated the dividing line between personal rights and proprietary rights (limited) as an effort to deter land ownership from becoming excessively burdened together with aiding the marketability of land (Hernandez, 2005, p. 98). However, before a right can be considered as an easement, it must display certain characteristics that shows signs of an easement (McFarlane and Hopkins, 2020, p.318) and these factors affects the rights landowners may grant or reserve. 

An easement may appear in many ways; However, the most frequently reviewed easements are: a right of light; a right of way; and a right of support (Tanfield, 2016). Case laws has decided what rights are capable of being easements in view of the fact that those rights are proprietary rights that have the ability to affect subsequent buyers of the dominant land and the purchaser of the servient land (Tanfield, 2016). Moreover, the following characteristics of an easement were established in the case of ‘Re Ellenborough Park’ (1956): 1) There must be a dominant land and a servient Land; 2) Tenements must be owned and/or occupied by different persons (must be diversity of ownership); 3) Easements must accommodate the dominant land; 4) Easements must be capable of forming the subject matter of a grant. In the case of ‘Regency Villas Title Ltd v Diamond Resorts (Europe) Ltd’ (2018), the court demonstrated that if one or more of these prerequisites are not satisfied, then a landowner will not be able to grant or restrict any easements, even though the right in question will be considered as a proprietary right afterwards. The first characteristics is deemed crucial because an easement benefits a piece of land and not a landowner directly; As a result, to limit the extent of the dominant land entitlement to exercise a right and to help enable landowners to physically recognize parts of the servient that is subject to a right, the need for both identifying dominant and servient land is viewed as mandatory and should remain (Law Commission, 2011, para.2.24) as observed by Tughans (2018). Equally, before an easement is created, it is essential to identify the dominant land for the reason that the law will not allow dominant landowners to acquire a grant of an easement to the advantage of a subsequent land that they may obtain in the future as seen in the case of ‘London & Blenheim Estates Ltd v Ladbrooke Retail Parks Ltd’ (1994). Additionally, not only will the law reject an easement for the benefit of future land purchased by the dominant land owner, but also a dominant owner will be exempt from claiming the benefit of a right for any additional property or land already owned and adjacent to the dominant land according to the case of ‘Harris v Flower’ (1904). It should be noted, that the decision in ‘Harris v Flower’ (1904) became known as the ‘rule in Harris v Flower’, which restricts the scope of the right enjoyed by the dominant land; Romer LJ clarifies this characteristic by expressing that where a right of way has been granted for enjoyment of Land A, and the landowner owns or buys Land B, then they cannot utilize that right of way for passage over Land A to Land B. Certainly, the explanation behind why Mr. Peacock in ‘Peacock v Custins’ (2002) was forbidden to use a right of way that he appreciated for the benefit of a particular field in order to get over an adjacent land that was owned by himself, can be traced back to the ‘rule in Harris v Flower’. Importantly, easements can be exercised with different intentions during its execution, which is the issue behind governing whether a servient landowner should be permitted to bring legal action against a dominant landowner who has used a typical right they enjoyed (I.e., Right of way) for another purpose not related to the initial or to confer that right to an unrelated land (adjacent land) (Bailey, 1966, p. 171). To add onto this, if a right of way is granted onto a dominant land to access a servient land, the dominant owner’s intention to use this right for the purpose of passage over an adjacent land then becomes difficult to assess as the period when the intention to access the adjacent land transpired is subjective (McFarlane and Hopkins, 2020, p.320). Nevertheless, the need for both a dominant land and a servient land to identify an easement is subject to some exceptions as the law has admitted that when using the rule in ‘Harris v Flower’ (1904), a level of liberty should be required when the use of the adjacent land is simply an accessory to the enjoyment of the dominant land. Hence, a right of way to enter a house that has been extended on a small area of an adjacent land to the dominant land, will be a legitimate right granted by a servient land to a dominant land as highlighted in the case of ‘Massey v Boulden’ (2003). Likewise, a servient landowner may grant a right to park in a garage adjacent to the dominate land as seen in ‘Gore v Naheed’ (2017). Overall, the logic for the creation of the rule in ‘Harris v Flower’ (1904) stresses the simple fact that the initial terms of the grant given by a servient land are exclusively for a dominant land. As a result, this initial characteristic may perhaps be a more compelling reason in decreasing the burden of excessive use of a servient land (restricting rights) (Seipp, 1994, p. 31). 
	Next, an easement will most likely not be necessary or granted to a landowner who owns both the dominant and servient land for the reason that their ownership gives them the right to use the servient land (Tanfield, 2016). Since property is transferred from one owner to another in daily activities, it seems logical that this characteristic of having diversity in land ownership has been the subject of minor reform; The Law Commission (2011) once suggested that a small moderation should be considered where the dominant and servient land are registered under distinct titles but in the name of the same registered owner as observed by Davies and Taggart (2021). Additionally, the moderation would then enable the sale of houses where a party (landowners) has split their ownership of the property into separate plots under separate registered titles amongst which easements are necessary or beneficial (MacFarlane and Hopkins, 2020, p. 321). Moreover, easements are capable of being attached to an estate in the land, therefore, this characteristic allows a landowner to enjoy freely an easement over their landlord’s servient land, as the easement goes along with their leasehold estate as illustrated in the case of ‘Wright v Macadam’ (1949). However, it has been fairly recognized that a servient landowner may cancel an easement in situations where a right brought forward by a leasehold estate comes to an early end by lose or forfeiture as expressed by the court in ‘Wall v Collins’ (2007). It should be noted, that this characteristic was only a comment towards the topic in court, the court decision in ‘Wall v Collins’ (2007) shows that the law actually can object to this feature where a lease was joined with the freehold reversion of the dominant land right after the tenant bought the estate. It was made clear in ‘Wall v Collins’ (2007), that if a leasehold right of way is enjoyed by a tenant over a neighboring servient land, then that right will not be integrated with a freehold reversion; Rather, it would stay attached to the dominant land for any period which it was granted for. In particular, since leasehold easements may come to an end by lose or forfeiture, easements can allow landowners to imply the existence of a right during a conveyance of land without the need to expressly refer to them as a result of the enactment of Section 62 of the Law of Property Act 1925 (MacFarlane and Hopkins, 2020, p.332). It could be inferred that the effect of Section 62 LPA 1925 can be seen in cases like ‘Wright v Macadam’ (1949), where a servient landowner may be vulnerable and obligated to grant certain rights which were not recognized as an easement before the land was conveyed for the reason that the law has a tendency to give practically a simple personal license to a proprietary interest, the title of an easement. The court upheld Ms. Wright’s claim under section 62 and gave Ms. Wright an easement for the right to use a coal shed (personal permission given prior) after joining her new tenancy agreement with Mr. Macadam, when he claimed that she should pay for her privilege under the new tenancy agreement in ‘Wright v Macadam’ (1949). Finally, because diversity in landowner between the dominant and servient land is required, a servient landowner may accordingly be excluded from involvement in any expenditure except under two circumstances: 1) Where it involves the maintenance of a fence and 2) Where there’s an obligation to keep main parts clear and well maintained as set out in ‘Crow v Wood’ (1970). 
	Furthermore, a servient landowner may trace an exclusion from getting involved with any expenditure on land as a result of the third characteristic of an easement, which states that an easement must accommodate the dominant land (Whyte, 1968, p. 87). Consequently, the servient landowner may grant an easement that benefits the dominate land (right of way), but on the other hand, an easement allows the servient landowner to reserve rights that benefits only an individual owner (i.e., financial gains) (Harvard Law Review, 1906, p.136). Thus, in the case of ‘Hill v Tupper’ (1863), Mr. Tupper violated a right to use and park boats on a canal, since he had started to use this right as a way to rent boats to his customers for use on the canal, for the reason that the right had now been subject to a ‘monopolistic commercial advantage’, benefitting the business owner rather than the land itself. Nevertheless, accommodating the dominant land with an easement lies within the issue of whether the normal enjoyment of the land would be enhanced, which is a fact to be resolved by taking into account the nature of the right itself and the dominant land (Tanfield, 2016). In ‘Re Ellenborough Park’ (1956), the court acknowledged that a communal garden at a park could grant the houses (dominant land) surrounding the garden a right to use that garden for the reason that this place would enhance or accommodate the use of the land as a domestic accommodation by giving beautiful outside area for which to relax and admire the comfort the land provided. Certainly, this characteristic could provide limitations towards the rights a servient land may reserve as its features allows an easement to be granted whenever the dominant land is deemed to be in close proximity with a servient land, so as to link the benefit of the right to the dominant land (MacFarlane and Hopkins, 2020, p.323). For instance, the holiday resort in ‘Regency Villas Titles Ltd v Diamond Resorts (Europe) Ltd’ (2018) could not restrict the apartments that joined part of their resort the right to use the leisure it provided, such as swimming pools and golf courses because they were there to make the apartments more attractive for short holidays and breaks according to the court. Moreover, in circumstances where a dominant land is used for business purposes it becomes tough to differentiate between the positive enhancement of the dominant landowner’s particular business or the commercial use of the land in general, which consequently leaves servient landowners in obscurity like in the case of ‘Moody v Steggles’ (1879). The case of ‘Moody v Steggles’ (1879) displays the court refusal to differentiate between the business conducted on the land and the use of the land, after a servient landowner was denied the reservation of a right to allow a dominant landowner to erect a sign on the servient land to show and advertise their business; What this accomplishes is to create more ambiguity because it was argued that the sign could have indicated and benefited any business conducted on the dominant land, so therefore, the sign was simply a fulfillment of a right enjoyed by the dominant land as it enhanced its value. Nonetheless, the burden for an easement such as a right to use something particular on the servient land is diminished by the effect of emphasizing the requirement that an easement must accommodate the dominant land, because it decreases the number of superficial rights from being claimed as expressed by Morrisons (2019). It should be noted that a right to gain free entry to a zoo or a cricket ground for example, would be considered to be independent of the use of the dominant land as a home, which consequently means that the easement does not enhance its residential use adequately as noted by the court of appeal in ‘Re Ellenborough Park’ (1956). 
	Furthermore, before an easement can be granted or reserved, it must be established that the right is capable of forming the subject matter of a grant (ex, right of way or rights to run services) as illustrated by McKinney (2020). In an attempt to prevent heavy burdens being placed upon the servient land, the last characteristics of identifying an easement is provided for the reason that it could reflect the plain requirement that as an easement is a legal interest in land, it should be granted to the grantee (dominant land) by the grantor (Servient land) by deed in order to make the capacity of enjoyment apparent (Gooderson, 1956, p.25). The following four interconnected elements are essential to understanding this last requirement: 1) The requirement of certainty in the scope of the grant; 2) There should be no positive burden on the servient landowner; 3) The requirement for limitation on recognizing new easements; and 4) the ‘ouster’ principle, which denies rights which excludes the servient owner or results to a claim to joint ownership according to McKinney (2020). Easements such as the right to use the structural defined communal garden was viewed as sufficiently certain in the case of ‘Re Ellenborough Park’ (1956), compared to a general freedom to walk over a wide or an imprecise area, for the reason that one makes clear what rights the servient owner may submit to and to what burden the servient land is subject to, while the other is ambiguous. Therefore, a right that is undefined or vague, like a right to a view in ‘Harris v De Pinna’ (1886) or a right to uninterrupted television reception as seen in ‘Hunter v Canary Wharf Ltd’ (1997), would not be an easement because their features are ill-defined. However, the court in the case of ‘Harris v De Pinna’ (1886) highlighted those rights which are considered vague, like a right to light or a right to air, could be given certainty to an extent if these rights are defined through a channel (i.e., street lights). Moreover, since an easement does not demand a servient landowner to do anything but to allow the dominant owner to exercise their rights or avoid interreference, it seems logical that no positive burden should be placed on the servient owner (Macfarlane and Hopkins, 2020, p. 324). In the case of ‘Duke of Westminster v Guild’ (1985), the court stated that a right of drainage or a right of way granted to a dominant land does not mean that a servient owner will be responsible for maintaining the road or repairing the drains; Likewise, it was expressed that a right to the supply of electricity or water will not require the servient landowner to keep up a continuous supply of that utility. Importantly, it should be noted that the servient landowner’s only obligation in easements such as a right to water or a right to electricity is to avoid interrupting the supply according to the court in the case of ‘Schwann v Cotton’ (1916). Nevertheless, there is a slight reluctance by the court to recognize new easements that are significantly different from the type of rights that have been accepted previously as seen in ‘Phipps v Pears’ (1964). Moreover, in the case of ‘Phipps v Pears’ (1964), a dominant owner claimed a right of protection from the weather and the court stated that this could not be possible because not only was the right negative, but also the dominant owner was not seeking any right to exercise on the servient land. Furthermore, those rights which forces a servient owner into a joint possession of the land or excludes the servient owner form the land, cannot be granted as an easement as mentioned in the case of ‘Re Ellenborough Park’ (1956). Hence, a right to park and store cars on a servient land cannot be granted to a dominant land because it would be viewed as a joint ownership or a claim to exclude the servient owner as was the case in ‘Copeland v Greenhalf’ (1952). However, where a right merely affects the way in which the servient landowner uses their land, such as a right of way, an easement can be granted on the servient land as long as there are no interferences with the right by the servient owner (MacFarlane and Hopkins, 2020, p. 325). 
	In short, easements are not easy to acquire because there is a need to be prudent when granting these rights as they can place unwanted burdens on land purchasers (Tanfield, 2016). Characteristics of an easement are seen in various cases and with the development of technology and new ways of living, the doctrine of easements looks as if it will continue to expand as stated in the case of ‘Re Ellenborough Park’ (1956). Servient owners are for the most part on the opposite side of this beneficial doctrine; Dominant owner however, may enjoy freely any rights provided by them, but they are also regulated to avoid excessive claims for insignificant rights. 
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