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The English Legal System is based upon common law principles. Explain what this means


This essay will cover what is common law and civil law, and what are the differences between these. What is the history of common law and how it is involved with the English system? To identify what common law is, it will speak about the English legal system. Researching these should help conclude information to explain how the English legal system is based upon common law principles.

A body of law known as common law, which applied to all of England and Wales, started to emerge in the king's courts in the 11th century. Legal principles are at the centre of common law this is important as the judges must stick to this method and know they must follow earlier decisions and rulings (Thomson Reuters,2022). Common law is based on precedent which makes it clear, fair and predictable, which suggests the courts make the decisions (Courts and Tribunals judiciary, 2023). A set of laws that don't rely on written laws created by a government but rather on conventions and court rulings. The foundation of the legal system in the UK is common law (Cambridge Dictionary, 2023). An example of common law can be a crime, for example, murder, manslaughter or common assault (Crime. Scot, 2022). Common law can be included within ‘common law and statute’ and ‘common law and equity’. Common law and equity function differently, common law has 2 different bases to it, common law explains the rules which have been provided certainty, whereas equitable rights acts are a check and balance for common law. Researching common law can be known as “case law” because common law refers to the laws made and upheld during the rulings of a judge or jury hearing case. Equity was developed and recognised its new rights where common law fails to act. Equity provides a remedy whereas common law doesn’t, or it provides a more suitable remedy (MyLawQuestions,2023). Common law and statute are both laws, common law is built on precedent and statute is built by parliament, which suggests this is written law (Key Differences, 2017). Some theft offences can be linked with common law larceny which is governed by the theft act 1968 and original penalties for murder have been replaced with statutes with the homicide act 1957 (ICLR,2023). 

Civil law is an extensive body of law where individuals and judges can simply access the rules and concepts. Civil law is an organised system that has cooperation, order and predictability to reflect on the codes (LSU Law,2023). Civil law can be part of the legal system which relates to personal matters, for example, marriage, property or business agreements and does not include crime (Cambridge Dictionary, 2023). Some types of civil war can be ‘Contracts’ meaning written agreements between companies or individuals. ‘Company law’ is the creation and regulation of corporations and firms, which are distinct legal persons from the people who own them and is the subject of company law. ‘Family law and court of protection’ is where marriage, divorce and children, there could be issues with the children, and this would be included in private law cases. Civil law is usually, a written constitution based on regulations that enshrine fundamental rights and obligations, administrative law normally uses less codified court judges and is more like common law judges (PPPLRC,2020).

The differences between these 2 laws are Common law systems base their judgements on case law and previous court rulings whereas Codes and statutes are the main foundation of civil law systems. In civil law, it isn’t the lawyers who act as the main investigator it is the judge for the client’s case, whereas in common law the judge decided the rulings based on the arguments told, and they gather the information from both cases (Carlson's solicitors, 2021). Common law judges preside over an adversarial system where the parties to a dispute argue their cases, acting more as mediators than investigators.

Criminal law is run by parliament to protect society. Criminal law is important because it prevents breaches in general society. If criminal law has taken place it will result in being prosecuted by the crown prosecution service by the state, this could take place by the crown court or magistrates’ court. When committing a criminal law, some consequences could be a prison, community order or a fine (Bell Lamb & Joynson, 2022). Some examples of criminal law offences are criminal offences e.g., murder, and road traffic offences e.g., drunk driving, and speeding (The Law Society, 2023). 

Private law is anything related to relationships between individuals and the legal system. Suggesting this law governing relations between individuals and governments this links within common law, relating to the law of property and trust, and family law. An example of private law in action can be employed with day-to-day rules for employees. Public law rules govern relationships between private individuals and organisations and the public body, public law deals with the general public or the whole society (RKB Law solicitors, 2023).

Prerogative powers come from common law but do not include legislation. The government powers can be exercised by the king or his representatives. Prerogative powers are historical, you cannot create new rules but can be replaced by statutory powers (Constitutional Law Matters, 2021).

The English legal system is criminal law, civil law and non-statutory, common law, human rights, statute and legislation. Legislation is included and run by parliament. The decision of the senior appellate courts is regarded as part of the law because England and Wales have a common law legal system (Mont Rose College, 2023). 
The English legal system is based on common law which combines legislation and includes precedent by case law. The legislation act has 2 legislations attached which are primary and secondary legislation. Primary legislation must be passed by parliament and includes case law meaning decisions by higher courts and lower courts must follow secondary legislation and are able to make little changes to an act, they can also create new rules and add more details. Some main types of secondary legislation are statutory instruments, rules, regulations and orders (legislation.gov.uk, 2023). The United Kingdom has three separate legal systems: Wales and England, Scotland and Northern Ireland. The United Kingdom have an unwritten constitution which suggests there are no written documents of how the government should act. The constitution in the parliament Westminster is the supreme law-making authority since 1999 in the United Kingdom (Thomson Reuters,2022). The English legal system has 2 types of courts, they have the criminal court which deals with crimes and the civil courts which deal with disputes between two individuals (The judicial system of England and Wales, pg.24). The UK have many courts, for example, magistrates it’s the lowest court and is for summary offences, youth court this is included within the magistrates’ court, the crown court is the second court in the criminal justice, they deal with serious or triable either way offences which include murder, manslaughter or theft. Division of high courts, courts of appeal and supreme court it is the final court, and no further appeal can be made unless it relates to the human rights act 1998 (Criminal Courts, 2023). The judiciary applies the law and is a set precedent, the judiciary is also a part of common law. The judiciary has 3 values being, independence, impartiality and integrity (Courts and Tribunals Judiciary, 2023).

From researching about ‘The English Legal System is based upon common law principles. Explain what this means suggests the legal principles are at the centre of common law (Thomson Reuters,2022), suggesting that when deciding the judges or jury will base their decisions on this. The researcher suggested common law is based on precedent which can make it clear, fair and predictable for the courts to decide (Courts and Tribunals judiciary, 2023). This is important because people will have a sense and understanding of the rules and know it’s based on fairness and that it is not based on parliament. According to ‘Cambridge dictionary, 2023’ the foundation of the legal system in the UK is common law. Common law involves crime which could be murder, manslaughter or assault which then will link the legal system and come together and have a set of rules the courts must decide and follow through. If there were no common law, there would be way more crime and issues within Wales and England e.g., people would kill each other as there would be no law against murder. The benefit of having a law is that it can be implemented, the act of parliament takes months to go through and common law helps with this.
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