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1.0  Introduction
The aim of this report is to consider two case studies and examine the factors that affect the choice of construction procurement methods and contractual arrangements together with current issues and best practice associated with the procurement of these construction projects.
[bookmark: _Hlk3106909]
[bookmark: _Hlk2669524]Case Study 1: The Housing Association
[bookmark: _Hlk2258686]A large housing association are improving the bathrooms, kitchens, heating and electrics to around 10,000 properties. They wish to undertake the works using the best suited contractors for each work type and packaged geographically. There is emphasis on minimising inconvenience  to the tenants with a joined up seamless transition between work types at each property. The work to be undertaken is fully specified by the housing association.

Case Study 2: The Hotel
[bookmark: _Hlk2583568]Following a significant fire at a hotel the insurers wish to reinstate the hotel in readiness for the busy summer season. The hotel is a 5-star high quality establishment and quality and speed of completion is important. The work will require some reconfiguration of layout which has not yet been designed, however work needs to start quickly and will need to commence ahead of the design being completed.


2.0  Case Studies 
		
2.1 The Method of Procurement 

2.1.1. Housing Association 

[bookmark: _Hlk4855971]Assumptions have been made that the Housing Association (HA) does not have an in-house team with the required expertise or resources to manage the refurbishment works. The works are large, complex and specialist, comprising of a series of different works packages. The most suited subcontractor for a particular works package will be appointed to ensure the a good quality finish. Various different work contractors, such as bathroom and kitchen fitters, plumbers, heating engineers and electricians need to be procured, so the HA needs to appoint a contractor who takes the role of a Consultant. The Management Contractor (MC) is the procurement method that will be utilised. The MC should be an experienced construction builder or company, but this is not imperative. The difficulty for the HA will be finding the right contractor as they are in short supply.  

The MC procurement method is liked by contractors because it gives them the same professional standing as the other consultants in the team such as the Architect, QS or Engineer. Depending on the MC’s competency and experience, alongside the HA’s ability to police the financial situation, the MC may also be required to take on the role of the Cost Consultant. There is no design elements required for these works but if there was the MC would be bought in by the HA at an early stage to contribute to the design team, so that they could utilise his expertise and knowledge to enhance the buildability and reduce costs. The design and construction could then run in parallel.

[bookmark: _Hlk4855838]The MC will not carry out any of the works, that will be performed by 100% subcontracting. The work contractors will be directly and contractually accountable to the MC, unlike Construction Management where they would be directly contracted to the HA. The implication of this for the HA is they only has to administer one contract. The MC is responsible for managing the overall project site services and facilities and for managing the coordination and supervision of the works contractors. The cost of the works contractors are likely to be 5-7% of the overall construction costs so if they are incompetent or the quality is poor, this figure could rise by 10%. To save time some of the work packages can be tendered early which also guarantees a quick start for the HA. 

Murdoch & Hughes (2009) state that MC is the most suitable procurement method because:
· If design was required it would be independent to the MC, unlike the D&B method.
· The HA require early completion to prevent the tenants being inconvenienced and to ensure the work is completed within the time schedules. This is done through fast-track construction where the contract is let as soon as enough of the works are detailed. 
· The technical complexity and size of the project require assurance that the best suited work contractor is sourced for each job in each geographical area. Work can be carried out in sections to ensure that the transition period between each set of works is well organised to avoid unnecessary tenant disruption. 
· Each of the works packages can be let individually, so the lowest package can be chosen. This pricing is more competitive than a fixed price for the whole works. 


2.1.2	The Hotel 

Assumptions have been made that the hotel was significantly fire damaged and extensive internal alterations and layout are now required. This new reconfiguration requires new designs and the   works involved will be considerable. The works are required to start quickly, before the design is completed and early completion is key, so this lends itself to the Design and Build (D&B) method of procurement. The D&B practice employs a single Contractor to be responsible for both the design and construction so he will be their one point of contact on site. A contractors main focus is usually on buildability and profitability so it is vital to select a specialist contractor with design excellence. 

The Contractor will be fully informed about the needs of the Hotel and will be involved from the onset. This will enable him to input his expertise to deliver cost effective design solutions and materials to suit the hotels requirements. There is limited room to change the design once the contract is initiated as this could greatly affect the cost, which is usually fixed price lump sum contract. The Contractor is responsible for all aspects of the works including the hiring of subcontractors. 

The reasons for utilising the D&B Contractor for the Hotel, according to Ashworth (2012) are:
· He normally gives a fixed price which ensures the Hotel has cost certainty.
· His inputs from the onset of the project will enable cost reduction.
· There is the single point of contact for the Hotel.
· D&B gives a shorter timescale to completion as the Contractor can start before the design is finished, an important factor for the Hotel. 
· He has control over the design and construction which will be overlapping. This will allow for a reduced contract period with a fixed completion time.
· The quality of the refurbishment will be enhanced as the contractor will be fully involved in the hotels required specifications from the onset. 
· Early involvement of the Contractor is good practice and builds constructability into the process. 
· Potential disputes that can occur between designer and contractor are negated. 


2.2 The Contractual arrangements

2.2.1 The Housing Association
[bookmark: _Hlk3107102]
The JCT Management Building Contract (JCT MC) is the most appropriate form of contract. This is an agreement between the HA and the MC that covers any pre-construction period and the actual construction period. The main essence of the contract is about the MC’s resources and his ability to efficiently manage the works contractors. The MC will hire the subcontractors so that trusted and tried works contractors will be used rather than risking unknown entities. 

The HA could pay the MC’s prime costs plus a management fee which can be a fixed or target-cost fee. This would be a high risk contract for the HA as the final costs will not be known from the onset and therefore a great deal of trust and collaborative working would be required between the two parties. However to give the HA cost surety the contractor can tender a fixed fee and a lump sum price for each package of the prime costs. For example each kitchen would be a specific lump sum fee over a specific period of time which includes the subcontractors fee. The risk for the MC is reduced to that of the other consultants for the first method but higher for the second.

The JCT is being used because the MC is a tried and tested contractor and it is a well-established contract which has been legally tested over many years, so is likely to offer the HA more reassurance. Collaboration of the two parties is included as an option for the JCT but if the contractor wasn’t known to the HA then the NEC contract would be more appropriate as it states mutual trust and cooperation is imperative and includes arbitrary routes for communication. 

According to Clamp et al (2012) the MC contract sets out many conditions for the Construction Manager which include:

	Intentions
	To cooperate with the professional team
To be responsible for preparing the works Programme and the Works Contracts.
To provide site facilities and services as specified.
To carry out supervision.

	Time
	To commence on time and to ensure regular and diligent progress.
To complete on or before the completion date.
To accelerate the works if required to complete earlier than the completion date.
To make good any defect within the defects liability period.

	Control
	To identify all the works contractors. 
To obtain vouchers regarding the compliance of good and materials. 
To manage, coordinate and supervise the work contractors.

	Money
	To tightly control the project costs and monitor the cost plan.
The HA issue an interim certificate when payment is due and have to pay it within 5 days otherwise the contractor can give notice.

	Statutory Obligations
	To adhere to CDM and all other statutory regulations and requirements.  
To ensure compliance and manage the H&S plan.

	Insurance
	To hold professional indemnity, personal injury and damage to the property insurance. 
To take out joint insurance with the HA if requested, against the risk of legal nuisance.

	Termination
	The HA can end the contract if the MC defaults or becomes bankrupt. 
The MC can end the contract if the HA defaults or becomes bankrupt.

	Disputes
	The HA or MC can open a dispute with a nominated adjudicator.




2.2.2      The Hotel

[bookmark: _Hlk3108892]The JCT Design and Build (JCT DB) is the most appropriate form of contract for the Hotel and is a direct contract between the Contractor and the Hotel. The design and construction elements of the project will be the responsibility of a single Contractor who must use reasonable skill and care to achieve the obligatory completion. 

In using this contract the Hotel sets the employers requirements and the Contractor sets his proposals. These two documents are key to this contract and need to work together in collaboration. The Contractor is paid by a fixed price lump sum contract but this cuts down on room for changing designs. If an NEC contract was used then it may be a target cost contract which gives the hotel cost uncertainty. The JCT is the preferred option because it rewards an early finish and speed of completion is an essential requirement for the Hotel. According to the CIOB (2019) the NEC contracts in general are ambiguous, difficult to amend and can be overly prescriptive regarding time limits for lines of communication.

According to Clamp et al (2012) the JCT DB contract sets out many conditions for the Contractor which include:

	Intentions
	To carry out works referred to in the Contracts Document which includes the Employers Requirements and the Contractors Proposals.
To provide the required materials, goods and workmanship.
To produce a contract sum analysis.
To be liability for their design that warrants reasonable skill and care.
To submit drawings and other documents.
To submit as-build drawings after completion and before the rectification period. 

	Time
	To set dates for start and completion. Works can be divided into sections with differing start and end dates.
To write up a notice if any delay is imminent and submit it to the Hotel with information regarding the effect this delay will have on the completion date.
If the Contractor misses the completion date the Hotel can issue a notice and claim liquidated damages.
To provide a H&S file.
To rectify any defects.

	Control
	To provide third party rights.
To provide collateral warranties to the Hotel. 
To provide written consent for the sub-contractors to carry out the work.
To ensure a competent person-in-charge is on site full-time.
To carry out work in a proper and workmanlike manner.
To adhere to the H&S plan.

	Money
	To provide a Priced Statement with strict timescales. Non-payment may result in work stopping.
To apply for interim payments (if agreed) stating the sum and how it was calculated. The Hotel then has to issue a payment notice within 5 days. The final payment is 14 days from the due date.

	Statutory obligations 
	To comply with all statutory requirements and give notices as required by statute.
To notify the hotel if any discrepancies are discovered.
To comply with CDM & H&S regulations.
To comply with duties set out in the Construction Phase Plan.

	Insurance
	To hold professional indemnity, personal injury and damage to the property insurance. Jointly with the hotel if that’s what they require.

	Termination
	The Hotel can end the contract if the Contractor defaults or becomes bankrupt.
The Contractor can end the contract if the Hotel defaults or becomes bankrupt.

	Disputes
	The Hotel or Contractor can open a dispute with a nominated adjudicator.




3.0	Tendering

The tender procurement process is an essential part of procurement and involves various stages. According to Zemaitis (2019) these stages include:
· Develop tender and evaluation criteria
· Pre-Qualification Questionnaire (PQQ)
· Issue tender
· Tender briefing meeting and initial evaluation
· Supplier short list
· Interview
· Selection
· Negotiation
· Contract Award

A tender is a process in which bids are invited from prospective contractors to carry out packages of construction work. It can be single-stage or two stage:
· Single-stage tender process - is the most common method for traditional procurement and could be used for the MC because all the information required to calculation realistic prime costs and a fixed management fee is known at the beginning of the process. 
· Two-stage tendering process - would be used for the D&B procurement where the  Contractor needs to be taken on early, but all the works information is not yet available so he can’t give a fixed price for the whole works. Stage one is a limited pre-construction appointment where the Contractor tenders a fee for the design, so that work can begin. Stage two is a negotiated fixed price for the construction programmes.

There are three main tendering methods.

3.1 Open tendering

This equal opportunities method allows anyone to submit a bid to supply their services and goods. Normally the proposed works would be advertised and numerous contractors would submit a tender. Writing a tender is time consuming for contractors so if they think that there will be too many other applicants they may not spend enough time working out the minimum price, instead quoting a price that will ensure they make a profit. Or they may already have a lot of work on so quote high. Therefore if this method is used the HA or Hotel may get an array of prices and not an accurate actual cost. If the lowest bid is chosen there is a risk that the contractor may not have the technical or financial resources to carry out the works to a high specification. The HA or Hotel would be able to check the lowest contractors resources and reject him if they are not satisfied but if there are numerous bids of the same value it would be difficult for them to know who to choose apart from the lowest.

On big projects a pre-qualifying process to shortlist suitable contractors may be adapted because some contractors that submit bids are not suitable and would only waste the HA’s or Hotels time, money and effort. On a positive note the open method does invite the best competition between the contractors and gives a channel for new contractors trying to get work. 

3.2 Selective tendering

This method allows only officially invited contractors that have been pre-selected and meet all the requirements, to submit a tender. The proposed works are advertised and an invitation is issued to contractors to apply to be put on a select list where they will then be able to bid for works. To pre-qualify the contractors have to supply information about their experience on comparable projects the same size, nature and complexity and their financial situation, resources and skills. An approved list is then held of the successful contractors which is regularly reviewed to assess if a contractor should remain on it.

The competition is limited so the incentive for the contractor is good and he is more likely to take the time to submit his best price. This does make it very difficult for new contractors to get in. This method would ensure the HA and Hotel that their requirements would be met and wont waste their time like open tendering can. The HA requires a Consultant for their complex works and this method ensures that only contractors with the right experience can bid. The down side is that it would be very hard to reject the lowest bid as all the contractors are pre-qualified. An advantage for financially viable contractors is that they have the opportunity to lower their price to get the work if they need to.

3.3 Negotiated tendering

This method can utilise one contractor for all its highly specialist contracts. It is a particularly  good process if specialist equipment is required or further works are needed after a previous contract. 
This method of tendering cannot be used by the HA as they are a public authority, but it may be utilised for the MC by the privately owned hotel. The MC may have previously worked for the Hotel and they already have a good working relationship with him or they recognise and require his specific specialist skill set, such as the ability to manage large, complex and specialist works. 

The contractor is invited to submit a bid but as there is no competition this reduces the tendering costs and lets the contractor become involved early on. An early start is often required for very tight deadlines or emergency works. If the price is questioned then it is discussed and usually easily resolved. Full contract documents would still be processed and could also be used if this method failed and then the open or selective tender method was required. 

For the Hotel there are another methods to procure the Contractor. Competition where the Hotel discusses its requirements with different contractors, who then submit tenders and design outlines, however this process can be difficult to assess cost wise. Or design competitions that are held between a number of contractors, but this can be costly for unsuccessful contractors.

4.0 Best Practice

Best practice is applicable to both case studies and according to the Constructor (2018) it includes the following:
· Procurement – engaging the best method for the individual project following the project life cycle. Employing the most skilled contractor for the works, using the most appropriate contract available. 
· Pre-qualifying Questionnaires (PQQ) - can be used to obtain information about a contractor before a decision is made whether or not to invite him to submit a tender. 
· Professional appointments – ensuring the contractor is a specialist in his field and part of an accredited body. Particularly pertinent to the MC who will be acting as a Consultant but also for D&B Contractor who will require design excellence.
· Partnering – collaborative working within the whole team. Trust and cooperation between all parties, shared objectives and the commitment for improvement. Imperative on D&B contract as the Contractor has to set out his proposals and the Hotel has to set out the employers requirement. Both documents are key to the contract and have to work in collaboration. The MC is tried and tested contractor so mutual trust and collaboration will  already be in place. In both case studies the subcontractors are known to the contractors so again mutual trust and collaboration will already be in place.
· Risk Management – requires continuous assessment, keeping a risk register of any actions taken, to prevent future occurrences. 
· Value Management – Determine the priorities and requirements and assess in relation to time, cost and risk to give a spectrum of options to match the need. Applicable in particular to The Hotel who require a high quality finish.
· Value for money (VFM) – Is a balance between time, cost and quality with lowest price no longer being the most essential criteria.  Applicable in particular to the Hotel who’s main focus is on high quality. The HA may choose the lowest price for the works contractors if the MC is on a fixed fee but they still require a good finish and VFM.
· Most ecologically advantageous tendering (MEAT) – tenders may state they will be awarded this way so price is not the only factor considered.
· Benchmarking – Comparisons of past projects to see the lessons learnt to improve the  performance for new projects. Focuses on time, cost and quality as well as safety, environmental impact and profitability.
· Supply Chain Management – Comparing and analysing all costs involved in the works from the material suppliers to the contractors. This is central to managing and reducing costs and safeguards accountability. This is particularly relevant to D&B who will supply the goods, materials and workmanship.
· Whole Life Costing – The cost of operating and maintaining a building. Essential for the HA who’s properties are tenanted.   
· Health and Safety – planning, managing and supervising a competent plan, ensuring the workers are trained, have PPE and the correct equipment.
· Lean Construction – Reducing or removing any process that adds cost whilst keeping the processes that add value for the client. 
· Sustainable Construction – Energy efficient buildings, waste and pollution reduction and environmental protection.


5.0 Conclusion 

The HA is better suited to the MC procurement method because it will allow them to appoint an experienced MC Consultant Contractor to manage a series of different works packages. He will have overall responsibility for managing the construction and the works contractors, to ensure a good quality finish within a set price structure. The JCT MC is the best suited contract because it allows the MC to select and directly contract the works contractors. He will be a tried and tested contractor so mutual trust and collaboration will already be instigated. An early start on site can be facilitated and the work can be carried out in packages which will alleviate tenant disruption,  essential for the HA. The MC can have a fixed management fee and fixed prime costs to ensure the HA has cost certainty from the outset. 

The Hotel is better suited to the D&B procurement method because it reinforces the Hotels requirements by allowing the work to start quickly before the design is completed and it rewards an early completion. The specialist Contractor will have design excellence to achieve the quality required by the Hotel. He will be fully responsible for all the design and construction, including the hiring of sub-contractors. He will be fully informed of the Hotels requirements and will input his expertise into the works from the outset. The JCT DB is the best suited contract because it ensures the Contractor is responsible for both design and construction. He is contracted to use reasonable skill and care to achieve completion achieved through the Hotels employers requirements and the Contractors proposals, ensuring collaboration. The Contractor will be paid a lump sum so the Hotel will have cost certainty.
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