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1. Critically examine the significance of the concept of the relevant market in the context of competition law.

Competition law plays an important role in EU law in achieving a free and dynamic internal market. Therefore, the concept of a relevant market is of great significance in the context of competition law and the abuse of a dominant position (Europa, 2020). Art 102 of the Treaty on the Functioning of the European Union (TFEU) prohibits the abuse of a dominant position and governs abusive conduct by dominant undertakings. Its aim is the control of market power and trade within Member states (MS) (Lorenz, 2013). This does not suggest that a dominant position is prohibited, only the abuse of the position so that healthy competition can be preserved (Office of Fair Trade, 2007). 
Art 101 TFEU is also of relevance when considering competition law, Art 101 prohibits agreements between undertakings that have as their object or effect the prevention, restriction or distortion of competition within MSs (Coulter, 2021). However, there are exclusions from competition rules (Davies, 2020). An agreement that may be assumed to be harmless and has no appreciable impact on actual or potential competitors is referred to as de minimis; Notice on agreements of minor importance [2014] and provides a safe harbour; Volk v Vervaecke [1969] (Thomson Reuters, 2021), (Eur-Lex, 2020). Along with, agreements under block exemption regulations where the market share of the undertakings party do not exceed a given percentage (LLB, 2020, pp.98-99). 

Considering the relevant market is a pre-condition in assessing a dominant position, it is necessary to define (Craig and Burca, 2015, pp.1055). The Commission issued a Notice on the definition in 1997, and although not legally binding, this area of ‘soft’ law draws on existing case law and provides guidance on how to assess market positions (Ridyard, Baker and Bishop, 2021). Its definition acts as a tool to identify and define boundaries of competition and establish a framework of rules to assess the competition in a given market (Cunha, 2017). Consisting of three components, namely the Relevant Product Market (RPM), Relevant Geographic Market (RGM) and the Relevant Temporal Market; should the product be seasonal (Craig and Burca, 2015, pp.1056). On establishing the relevant market, it can then be determined whether the undertaking is dominant within that market, considering key factors such as market share and economic power (Chneiweiss et al, 2020). 

The relevant product market involves all those products or services which are considered interchangeable or substitutable by the consumer due to their characteristics, price and intended use (Eur-Lex, 2011). ‘Interchangeability’ and ‘substitutability’ are determined by reference to two parameters; ‘demand substitution’ and ‘supply substitution’ (Chneiweiss et al, 2020). 
The primary means of establishing whether different categories of goods form part of the same product market is the cross elasticity of demand (Craig and Burca, 2015, pp.1056). Demand substitutability is a test that considers if consumers would switch from the target product to an alternative (Gov.UK, 2004). In effect, whether the parties’ customers would switch to readily available substitutes in response to a hypothetical small (5-10%), but permanent increase (Foster, 2020, pp.512). This is measured by the ‘SSNIP’ test (‘small but significant non-transitory increase in price’), to analyse the substitutability of similar products or services to the products and services in question, products in United Brands [1976] and Hilti [1991] were shown to be non-interchangeable (LLB, 2020, pp.104).

In addition, supply substitutability questions whether other suppliers can readily switch their production to other products to compete and sell in the relevant market (Eur-Lex, 2011). The higher the degree of supply substitutability, the less likely the undertaking will be considered dominant; Continental Can [1973]. Conversely, the lower the degree of supply substitutability, the more likely the undertaking will be considered dominant; Microsoft [2007] (LLB, 2020, pp.104). 

Any assessment based on market share must consider the shape of the market (Cunha, 2017). As a general rule, a dominant position will be automatically assumed with a market share over 80%; Tetrapak [1996], and assumed with a market share over 50%; AKZO [1991]. However, an undertaking can still be in a dominant position with less than a 50% share, if the market is highly fragmented; United Brands [1976] (LLB, 2020, pp.56-59). The Commission and Courts also take into account a range of other factors when considering whether an undertaking is in a position of dominance such as barriers to entry (Hugin [1979]), wealth of capital (AKZO [1986]) and technology (Hoffman La-Roche [1979]) (LLB, 2020, pp.106). 

Usually, the undertaking argues that it operates within a wide market, illustrated in United Brands [1978], however, the Commission favours adopting a narrow market which in turn makes it easier to conclude that an undertaking is dominant under Art 102 (Craig and Burca, 2015, pp.1056). An adopted definition that the Commission has been criticised for as being ‘too narrow’ (Hedlund, 2007). If markets are defined too narrowly in either product or geographic terms, meaningful competition may be excluded from evaluation tests. Comparatively, if the markets are too broadly defined the degree of competition may be overstated (Eur-Lex, 2011). 

The relevant geographic market is the geographical territory in which the undertakings operate in the supply and demand of products or services, in which the trading conditions are sufficiently homogeneous for all traders, but are appreciably different and distinguishable from the conditions in neighbouring areas; United Brands [1978] (Galindo, 2007). RGM is based on two key factors; the area in which products are being sold and consumer access (RTE v Commission [1995]). Under Art 102 the undertaking must be dominant within the common market or a substantial part of it, for example, one MS in Michelin [1983] and one particular port in Sealink [1992] (LLB, 2020, pp.105). 
The particular nature of the services or products must also be considered and factors related for instance, transportation costs, as these determine the geographical reach of the services or products (Hedlund, 2007). A valuable product in relation to transport costs will tend to have a wide geographic market in comparison to a low costing product which is likely to be narrower (Napier Brown-British Sugar [1988]). However, the Commission was criticised in Michelin [1983] for failing to analyse these factors. Additionally, purchase patterns and trade flows are examined by the Commission and prove useful to the probable scope of the geographic market (Hedlund, 2007). 
 
Markets also have a temporal element whereby an undertaking may possess market power at a particular time of year. For instance, seasonal products or peak/off-peak services; ABG Oil [1977] (Cunha, 2017).  

On establishing a relevant market, market operators can be identified. On that basis, the market size and share can be calculated on the basis of their sales of relevant products in the relevant area (Foster, 2020, pp.518).
With regards to Art 101, if a parties’ market share exceeds a relevant percentage, this does not necessarily mean that they are in breach of Art 101, only that the block exemptions defence would not apply (LLB, 2020, pp.99). Whilst Art 102 legislation does not prohibit market power, it relates market share with a dominant position and proscribes the abuse of market power (Craig and Burca, 2015, pp.1001-1003,1055).
The Commission’s Art 102 enforcement policy has been accused of targeting large multinational companies with dominant shares in excess of 70%, holding them to higher standards. However, no decision has been overturned by the CJ (Dethmers and Blondeel, 2017). Exemplifying the significant role that the definition of relevant market has in the context of competition law.
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2. Advise Mary, Nadine and Oscar as to their rights under EU law. 

This question concerns the free movement of persons, one of the four fundamental freedoms of EU law, and initially established at the inception of the European Economic Community as free movement for workers to establish a common European market (Gov.UK, 2013). Art 45 of the Treaty on the Functioning of the European Union (TFEU) intended to abolish discrimination based on nationality between workers (O’Brien and Pech, 2016). Free movement of persons has since developed significantly due to citizens challenging decisions in the European Court of Justice (CJ), widening the scope of free movement (Koikkalainen, 2011). This shift in policy was finalised by the signing of the Maastricht Treaty in 1992 extending free movement rights to EU citizens generally (Cuyvers, 2017). Art 20 TFEU provides that EU citizenship compliments national citizenship, therefore persons have the right to move and reside freely within the territory of Member States (MS) (Eur-Lex, 2016). Free movement has benefitted economic and social progress, having a positive impact on taxes and social contributions (Muller, 2019). As an extension, Art 21 TFEU which is subject to conditions and limitations also supports the social and economic integrative model (Eurofound, 2011). These common values associated with free movement encourage diversity, equality, inclusivity and respect for human rights amongst all MS, whilst sustaining development on the continent (Muller, 2019). 

The 2004/38 Citizens’ Rights Directive (CRD) replaced most of the secondary legislation and now provides the conditions set out in Art 20 and 21 for rights of freedom of movement (Craig and Burca, 2015, pp.744). The CJ in Metock [2008] acknowledged the aim of the CRD emphasising that the Directive should not be interpreted restrictively, as the central theme was to provide greater rights dependent on the length of residence (Gov.UK, 2013). 

Citizens that hold nationality in a MS, become an EU citizen; Art 2(1) CRD (James, 2015) and therefore have an initial right to enter and reside freely for up to three months along with their family members; Art 2(2) CRD (LLB, 2020, pp.78). This is on the proviso that they hold a valid identity card or passport; Art 6 CRD, confirmed in Wijsenbeek [1989], and provided that they do not become an unreasonable burden on the social assistance system of the host MS; Art 14(1) (Eur-Lex, 2004). 
Under CRD 2004/38 Art 2(2), ‘family members’ include spouse, a registered partner based on the legislation of the host MS, direct descendants under 21 or dependent direct descendants (Jia [2007]), and dependent direct relatives in the ascending line (LLB, 2020, pp.78) If a family member does not fall within Art 2(2), Art 3(2)(a) requires a MS to facilitate entry and residence, irrespective of nationality, should the person require the care of the EU citizen or be a dependent member of the household (Directive 2004/38/EC, 2004). As well as any partner with whom the Union citizen has a ‘durable relationship’; Art 3(2)(b) (Brown, 2019). 

For periods of residence longer than three months, Art 7(1) CRD grants rights of residence dependent on satisfying further criterion (Cuyvers, 2017). This criterion suggests EU citizens must either be employed or self-employed (7(1)(a)), economically inactive citizens must be able to show that they have sufficient resources for themselves and family members and also have comprehensive sickness insurance (Art 7(1)(b)) (Mantu and Minderhoud, 2019). Likewise, students must satisfy conditions within Art 7(1)(b) with the addition of accredited educational enrollment (Art 7(1)(c)) (LLB, 2020, pp.79).
Furthermore, Art 16 CRD provides that EU citizens and family members including non-nationals are entitled to permanent residence having been ‘legally’ resident in the host MS for five years; Ziolkowski and Szeja [2011] (Craig and Burca, 2015, pp.775), (Eur-Lex, 2011).

Guidance has been provided within Art 8(4) CRD on the concept of ‘sufficient’ resources (European Commission, 2018). The MS cannot declare a fixed amount on what is regarded as ‘sufficient’ and must consider personal situations. Although, in all cases, the amount required must not be above the threshold in the MS that qualifies for social assistance (Mantu and Minderhoud, 2017). Where not applicable the amount required cannot be higher than the minimum social security pension (Mantu and Minderhoud, 2019). 
A MS can refuse to admit or expel an EU citizen and their family on grounds of public policy, public security or public health; Art 27 (Craig and Burca, 2015, pp.786). Actions must be proportionate and based exclusively on the personal conduct of the individual (Van Duyn [1974]) and must represent a genuine, present and sufficiently serious threat affecting one of the fundamental interests of society (Commission v Germany [2006]). With regards to previous criminal convictions, these do not alone constitute grounds for expulsion (Maslowski, 2015).

When ascertaining the legal grounds for expulsion on public health Art 29 incorporates only the diseases with epidemic potential defined by the World Health Organisation (Carrera and Atger, 2009). However, Art 28 does offer safeguarding measures against expulsion on grounds of public policy and security (Maslowski, 2015). 

In relation to the question, to advise Mary she is an EU citizen and therefore under Art 21 has the right to reside in the Netherlands for an initial period of three months (Art 6 CRD) (Kennedy, Boudalaoui-Buresi and Konle-Seidl, 2020). To continue to reside, the status of Adrianus could be considered. Dutch law offers registered partners the same rights as spouses, seen in Reed [1986]. Additionally, Adrianus’ part-time employment classified as ‘genuine and effective’ categorises him as a worker (Lawrie-Blum [1986]) seen in Kempf [1986], therefore extending these rights to Mary under Art 7 (LLB, 2020, pp.77-78). However, should Mary secure a student place, she qualifies alone, provided she satisfies the conditions under Art 7(1)(c). If Mary exhausts her finances during her studies, then there is no preclusion to her receiving social security as Art 18 TFEU prohibits discrimination on the grounds of nationality, supported in Grzelczyk [2001] (Mantu and Minderhoud, 2017). In any event, Mary has the right to relocate to the Netherlands. 

Nadine also has freedom of movement rights as an EU citizen; Art 2(1) CRD. As a non-economically active citizen (Art 7(1)(b)), Nadine, due to having ‘sufficient’ resources under Art 8(4) and health issues that do not constitute refusal of entry under Art 29(1) satisfies the criterion for-longer term residence, on condition that she acquires comprehensive health insurance (Directive 2004/38/EC, 2004). However, Nadine is living with and dependent upon Mary. Nadine is not a direct ascendant to Mary as her aunt, however, under Art 3(2)(a) Nadine is categorised as a ‘family member’ dependent on Mary due to her health issues (Gov.UK, 2013). In principle, this establishes that Nadine can relocate to the Netherlands and join Mary.

Oscar aged 17 is a direct descendant of Mary; Art 2(2)(c) therefore can reside with Mary for longer than three months in the Netherlands on condition that Mary satisfies the requirements laid down in Art 7(1) or joins Adrianus seen in Reed [1986] (Spaventa, 2015). Oscar’s mental health issues do not prevent him from entering and residing in the Netherlands as per Art 29 (Maslowski, 2015). Additionally, regarding his hospital order following a previous conviction, as an ‘outpatient’ it can be inferred that Oscar does not present a genuine, present and sufficiently serious societal threat (Art 27(2)), confirmed in Bouchereau [1977] (Craig and Burca, 2015, pp.786-787). Furthermore, previous convictions alone will not satisfy a refusal of entry or expulsion, evidenced in Orfanopoulos and Oliveri [2004] (Maslowski, 2015). As a result, Oscar has the right to join Mary in the Netherlands. 
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