Tort Law: Tutorial 1 Questions
1. Do all torts require the claimant to prove damages?
No. Most torts are only actionable if some damage, recognised by law, has been suffered by the claimant but there are torts which are described as injuria sine damno which means that a tort- or legal wrong- open brackets (injuria) may be committed without (sine) the claimant having to prove damage (damno). Such torts include all forms of trespass and libel. 

2. Identify 2 objectives of the law of tort.
Deterrence. This may be seen as having an effect on the individual defendant, who may be encouraged to adjust his behaviour by the threat of a sanction (such as the possibility of having to pay damages) or by an actual sanction being applied. Or an effect on all the people who are involved in risk-creating activities, described as general or market deterrence, which has the ultimate effect of spreading the cost of accidents through the community. 
Compensation. This objective recognises the need of the individual victim of that tort to have his loss compensated. Compensation transfers the costs of an accident from the innocent victim to the culpable defendant. However, the cost of bringing a civil action is so high that very few accident victims bother to sue unless the defendant is insured and, in most cases, the compensation is paid by the insurance company and not the individual defendant.

3. Complete this table:-

	
	TORT
	CRIME

	AIM
	Deterrence and Compensation
	Deterrence and Punishment


	PARTIES
	Claimant v Defendant
	Prosecution v Accused

	RESULT
	Defendant “liable” or “not liable”
	Accused “guilty” or “not guilty”

	STANDARD OF PROOF
	Balance of Probabilities

	Beyond reasonable doubt

	COMPETENT COURT (FIRST INSTANCE)
	Civil Courts (judges only)
	Criminal courts (judge and jury)




4. Identify 2 differences between tort and contract.
· Obligations in contract are said to arise from agreement between the parties whereas obligations in tort are said to arise from the operation of law. However, this traditional distinction is oversimplistic. 
· Contract damages are said to protect the claimant’s expectation interest (looking ahead to what the claimant expected to receive if the contract had been properly performed) whereas tort damages are said to protect the claimant reliance interest (to put the claimant back into the position he was in just before the tort occurred).
· Liability in contract is strict whereas liability in tort is predominantly fault-based and, in the majority of tort claims, the fault element is negligence.  

5. Identify 2 differences between tort and crime.
The first point below is the most important and all the other differences flow from it. The first must be included and perhaps the different standard of proof is the second most important item on the list of differences.
· Tort law is part of the civil law and this is the most important difference between the two areas of law and liability. Criminal law is concerned with wrongdoing which affects society as well as the individual victim and sets out to punish unacceptable criminal behaviour .

From this call distinction all the others follow. Eg: 
· The procedures to be followed;
·  the courts in which the action will be heard;
·  the correct terminology to be used;
·  the standard of proof;
·  the role of the prosecutor;
·  the nature of the sanction. 

