Contract Law Assignment 2- David Jones

‘Evaluate the extent to which the courts will uphold a contract entered into as a result of threats or pressure by one party to the contract upon the other.’
To have a legally binding contract, there must be willingness to contract between the parties involved. ‘A contract is an agreement giving rise to obligations which are enforced or recognised by law’. (Stevenson, 2008) To summarise, common law has 3 essentials to the creation of a contract: (i) agreement; (ii) contractual intention; and (iii) consideration. (Basic principles of English Contract law, 2017) 
Duress in relation to common law has a history of development and has long been recognised. To a degree common law has always recognised the right of an individual to be set free from a contract if the evidence proves they were forced. History and development can be highlighted regarding different situations to where a claimant can be ‘set free’ from a contract. Historically, duress factors were restricted to genuine accounts of physical violence, where there was a fear of violence and death. Also, a threat of imprisonment could constitute duress. Duress by threat was defined in A-G v Whelan [1993] IEHC 1. In this case, the accused was told to commit an offence and was subject to “Threats of immediate death or serious personal violence so great as to overbear the ordinary powers of human resistance.” Lastly, common law also covered areas where there was a threat to actual goods in place for the person which opened the scope for duress widely. Duress in common law in the past seemed easier to appropriate, maybe due to nonexistence of modern factors. (Hadjiani 2002)
The modern view of duress at common law seemingly is represented by the case of R vs Attorney General for England and Wales [2003]. A soldier was told to sign an agreement or be relegated. The New Zealand Court of Appeal allowed a hearing for a breach of contract damages but denied an injunction. The soldier contested this, applying duress due to the threat of relegation. Initially undue influence was claimed, which is interesting. The case is important and demonstrates development because the privy council considered the case for duress, whereas historically, a real threat of violence would be required. In a contractual sense it is complicated as it shows any unlawful threat or action is illegitimate, but it must be proved. Maybe a pursuit of undue influence for the soldier would have been more sensible here as the New Zealand Court was in the stronger position, and unfairly used its power to favour their side of the agreement. This decision also showed that for pressure to be illegitimate, it must be either a threat to commit an unlawful act or a threat to commit a lawful act for an illegitimate purpose, which was not the case.
Duress is illegitimate pressure which vitiates the consent of a party to a contract. (Fafinski, 2015) If an agreement is made under pressure or duress, there is a 'sufficient reason to invalidate what would otherwise be a good contract’. (Smith, 1997). There are three main types of duress in contract law, duress to the person, goods and Economic duress- making sure the differences between each form are important for courts to uphold or void a contract. (F H Loke, 2017)  



The issue with economic duress is deciding what is acceptable behaviour by a party. Pressure in an economical sense is a part of business, people ‘pressure’ and try to ‘persuade’ for better dealings. However, economic duress comes into place only if the use of illegitimately threat or violence is clearly identified. As a result, a contract can be voided. This practice in contract law is regarded as fair, the agreement is not true, and the threatened party should be contractually free. The case of Pao On v. Lau Yiu Long [1979] UKPC 17 is important to economic duress. The court in this case reviewed the level of pressure, deciding it did not amount to economic duress. It was important as it showed within a business environment, business pressure to a large extent is warranted, meaning the courts accept a degree of pressure. The test for economic duress here is to look for illegitimate pressure and threat. The only threat was economic, removing any physical factors and the pressure for the courts was not significant. 
Parties entering a contract may apply for duress if they believe it was used unreasonably to pressure them into agreeing a contract and its terms. This area of Contract Law can be difficult to evaluate, especially in court as first the extent of duress and the impact must be assessed. Case Law may be applied to help the courts decide an outcome. An example of duress is a threat of violence or to someone's property. Considering the level of duress used, a determination to whether a contract is void ab initio, voidable, or even legally upholdable in court can be made. (F H Loke, 2017) The case of Cumming v Ince (1947, 11 QB 112), where a patient at a mental institute signed their assets away under the condition that if they did not, their mental asylum order would be permanently sentenced to them. In this case, it is clear to identify duress, especially being used against a vulnerable and ill individual, which would also cause emotional distress. Therefore, the case concluded that the patient signed her assets away under great pressure and duress, making the contract not valid. 
Rookes v Barnard 1964 AC 1129, is a good demonstration of duress in practice.  Regarding duress, the judge stated, “all that matters to the plaintiff is that, meteorically speaking, a club has been used”. (Rookes v Barnard (No 1) [1964] UKHL 11964) It importantly showed that whether the ‘club’ is physical or economic, it can amount to illegal pressuring. Duress can be in a form of psychological pressure as well as threats of violence.  However, even when duress is pleaded, the courts may not always rule in the favour of a person pressurised. By contrast, Barton v Armstrong (1974, AC 104), outlined a different outcome even when duress was identified. In this case, the complainant threatened to kill the defendant if they did not sell their shares in the business. The court sided with the defendant on the account that the defendant would have infact sold their shares anyway for other reasons. From this, you can grasp that duress alone may not be enough, other factors play a role, making this area of contract law complicated. 
Skeate v Beale [1840] 11 Ad & El 983, a landlord was owed a sum of money by their tenant, he seized goods and told the tenant he would sell them unless he received an agreement for the overdue rent. As a result, the duress to goods is not sufficient to set aside the contract. However, this decision was seen as problematic as even though a threat to goods was recognised, in the form of seizing the tenants' goods, it did not enable the contract to be avoidable. This was an issue historically for contract law at common law because manipulation by the ‘stronger’ party could be deployed for a favourable and unfair outcome. This case prevented the development of duress to goods for some time.
Maskell v Horner [1915] 3 KB 106, this verdict on this case was seen as ‘out of line’ in relation to the laws surrounding duress of goods at the time. This presents itself as a case of duress to goods, similarly to Skeate v Beale [1840] 11 Ad & El 983. However, the results contrasted. In this case, the claimant was able to recover the sum paid in the law of restitution. It shows that contract law is subject to different doctrines and even opinions and it should be revised. This case demonstrated the development of the courts throughout contract history and the length they will go to either uphold or make a contract voidable. The remedy of restitution was used to describe ‘unjustly enriched at the expense of the claimant’ accusation. (Birks, 2000)
There are 3 elements to prove undue influence, which include position of influence, influence unduly used and actual knowledge. (Richards, 2019)
Undue influence was developed by the courts to identify the influence of a party and making sure that this is not abused. (Edwin (2015) Influence is seen in everyday life making it more difficult for courts to assess. Therefore, courts have identified limits to which pressure/influence can be used. If the courts can clearly see a party’s intention to enter a contract was arrived at by undue influence, then the contract would not stand. (Richards, 2019) Allcard v Skinner (1887) 36 Ch D 145 case defines it as ‘unfair improper conduct’. This case demonstrated that relief from such contracts will be granted by the courts it was formed from undue influence. Historically, undue influence in a contract had to disadvantage the victim, as seen in Bank of Credit and Commerce International v Aboody [1990] 1 QB 923. However, in the more recent case of Royal Bank of Scotland plc v Etridge (No 2) [2001] UKHL 44, it was concluded that a contract no longer had to be in the disadvantage of the influenced person. 
 With the term of undue influence being historically imprecise, courts have a difficult time defining it. (Fafinski, 2015) Despite this, two definition classes of undue influence were developed in Bank of Credit and Commerce International v Aboody [1990] 1 QB 923. Class one- actual undue influence and class 2, presumed undue influence. It is important to note that this was refined in Barclays Bank plc v O'Brien [1993] UKHL 6. Class 2 was divided into class 2A (arising from a special relationship) and class 2B (no special relationship but still including trust and confidence). These are key to understand in terms of contract law. ‘Actual undue influence cannot be presumed’. (Lawexplores, 2016) In Henry Williams and Others v James Bayley (1866) L.R. 1 H.L. 200 where at the time of the contract a father was not able to use free will. Therefore, the courts set the contract aside on the grounds of undue influence. 
The courts recognise that presumed undue influence appears when a special relationship between two parties is found. (Fafinski, 2015) For example, a relationship between a patient and medical doctor. Dent v Bennett (1839) 4 My & Cr 269; 41 ER 105, a patient who had died was entered into an agreement by a doctor. The courts concluded that the patient never agreed or even intended to the agreement and what was entailed. In relation, presumed influence when there is no special relationship can still be alleged in court if confidence and trust can be established. Lloyds Bank v Bundy [1975] QB 326 Court of Appeal held trust and confidence existed in the two parties' relationship, in this case between a bank manager and dad. The courts decided that this amounted to presumed influence under 2B. The contract was set aside. 
A husband pressuring his wife into an agreement with a third party meaning he will not have any relationship with that party. This is third parties in relation to undue influence. In CIBC Mortgages v Pitt [1994] 1 AC 200 House of Lords Mr Pitt pressured his wife into a mortage, and with the loan, stated his intent on buying a holiday home.  The bank sought to enforce this, and actual undue influence was claimed. This ‘transaction’ was at the disadvantage of the wife, but as the money was used for a home, the bank could not be fixed with a constructive notice and was not enquiry. The courts decided against the wife. (This case overruled BBCI v Aboody 1990)
In relevance to the previous case, Royal Bank of Scotland v Etridge  [1998] 4 All ER 705 is a vital case to look at. A wife claimed undue influence in the scenario where she signed a loan for and in the presence of her husband, Notably, legal advice was taken from the bank's solicitor. If the banks ensured that the wife had had independent advice, they could not be responsible for that advice being defective- Lord Nichols. The presumption is rebutted if there is ‘expression of… free will’. (Loke, (2017) The idea of manifest disadvantage for presumed undue influence was rejected. This case changed the courts principles on undue influence and third parties. The two changes identified were manifest disadvantage and constructive notice- A bank will be put on enquiry whenever a wife offers to stand surety for her husband's debts. (Richards, (2019) Finally, it identified the minimum steps a solicitor should take. 
The courts must avoid ‘unstructured wilderness of fact and circumstances’ (Bigwood, 2002) in relation to undue influence. This means that courts when evaluating a case, must still follow relevant policies and apply them rather than overlapping and mixing influence with exculpatory categories.
Undue influence largely occurs nowadays in relation to money and monetary agencies. This is usually in the scenario of a bank loan. Trust violation is the most common cause of undue influence cases, where people use assets as security for mortgages and loans, but have been pressured, either through family, creditors, or the bank. For courts, it is vital to identify who is at fault, the alleged party who has unduly influenced. Perfectly evaluated here, 'the resolution of undue influence claims depends upon a meticulous examination of the facts’. (Bigwood, 2002) The courts will now consider undue influence to make a contract avoidable only if the claimant can prove it. 
Some people argue that both duress and undue influence could be merged to create one doctrine form of “improper pressure”. (Fleming, 1989) Both concepts of undue influence and duress are distinct operating in different ways. If a threat or violent act is identified by the courts it may be duress whereas, if the victim was fearful of a negative result because of the defendants' actions, undue influence may be claimed. Duress is usually a single and express threat rather than subtle pressure, often in the context of an ongoing relationship. In contract law, for duress to be applied the victim must show the courts clear evidence that the ‘abuser’ has in a way forced them to commit to a contract decision which goes against their nature. 
Remedies regarding undue influence are available for a breach of contract. Cheese v Thomas: CA 24 Aug 1993 concerns remedies where they are essentially ineffective. An uncle inherited a house which previously cost £83,000. He defaulted on the mortgage and claimed undue influence to recoup a sum. This was accepted, however given the share of the percentage of the house sold and the fact it had gone down in price, the uncle was left with only £28,500. This is an example in court even when undue influence is accepted, a remedy is ineffective.
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