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1. [bookmark: _Toc509946491]Introduction
 
The NHS in England is believed to employ 55,000 Junior Doctors which represents a third of its workforce.  This essay focuses on a dispute that has taken place within the NHS which led Junior Doctors in England taking industrial strike action on behalf of the British Medical Association (BMA) who are believed to have approximately 37,000 members.  The dispute occurred following the objection of a new contract to be implemented by the government which was initially discussed in 2012 and resulted in being ‘broken down’ by 2014.  Furthermore, it escalated and strikes went on to take place in 2015 continuing into 2016 (BBC, 2016).




2. [bookmark: _Toc509946492]Question 1 

[bookmark: _Toc509946493]2.1 External Factors Affecting the Employment Relationship

The dispute was part of a collective agreement whereby the junior doctors shared an interest and ‘came together’ regarding a change to their contracts.  Despite this, it is believed that junior doctors throughout Scotland and Wales were not affected by this strike action.  There are many external factors which can impact on the employment relationship and cause it to break down - some examples of this can be (Wilton, 2011);

· Changes in legislation
· Political agenda
· Economy
· Immigration 
· Social changes

The dispute came as a result of external factors whereby the government set out changes to NHS services.  It saw potential changes to their contracts and working hours to reflect working unsociable hours over evenings and weekends with no additional overtime payments.  The proposed changes to the contract came as a result of the government improving services of the health board by offering a ‘seven-day service’ (BBC, 2016).  Whilst assured that ‘pay’ would increase, the contract offered lower overtime rates during unsociable hours which would result in the junior doctors receiving 30% less pay overall (INDEPENDENT, 2016).

Whilst such external factors imposed by the government are at no fault of the NHS as an employer, it plays a crucial part in changes to the employment relationship as there is more pressure on the bottom line for employers to maximise their workforce during difficult financial times (CIPD, 2016). According to Sisson (2008), employees are motivated by factors such as money, loyalty and pride which during economic downfalls can have a major impact on the employment relationship.   

2.2 [bookmark: _Toc509946494]Changes to the Employment Relationship

Negative conflict in the workplace can damage the employment relationship, particularly if it is not handled appropriately.  It can occur as a result of the current labour market and whether demand is higher than supply.  The demand for labour focuses on how many people are employed and the hours they undertake against unfilled vacancies (CIPD, 2017).  The NHS appears to be working in a ‘tight labour market’ whereby there are unfilled job vacancies and skills shortages as a result of the forever growing demands of NHS services, which led to the junior doctors conflict initially occurring (CIPD, 2017).  When operating in a tight labour market, the indeterminacy of the employment relationship results in employees generally having the bargaining power as there are more employment opportunities elsewhere and they are in more demand for their skills as well as affecting the psychological contract.

The psychological contract forms a key part of the employment relationship as it sets out the ‘informal expectations’ from both parties and although not legally written, if broken it can damage the quality of the employment relationship (CIPD, 2018a).  The below figure illustrates what the psychological contract represents between both parties;





Figure 1 – Psychological Contract Expectations (Google, 2018)
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It is evident that if employees give their ‘time’ they expect ‘pay’ for doing so.  However, focusing on the junior doctor dispute, it appears that the employees felt that this agreement had been affected.  

2.3 [bookmark: _Toc509946495]Pluralist & Unitarist Approaches of Employment Relationships

Pluralist Approach 

The pluralist approach to the employment relationship refers to the employees and employers having a ‘shared interest’ within organisations maximising profits and employees maximising income and the development of their careers.  Conflict is likely to occur as a result of parties having ‘different agendas’ and there is likely to be more of a union presence whereby it allows for different views to be negotiated between management and trade unions (Gordan, n.d.).

Unitarist Approach

This approach focuses more on ‘harmony’ within the workplace and employees supporting each other as a team.  There is less likely to be any conflict as there is more of a common purpose of goals.  In contrast to the above, union presence is not recognised and it is discouraged and this approach is more likely to occur in small businesses.(Gordan, n.d.).  

Following a study conducted by Stuart, et al. (2011), which focuses on ACAS helping the NHS improve employee relations, it is evident that the NHS as an organisation, have a very pluralistic approach which is supported by the main findings indicating that “trusted managers and union representatives sought ACAS assistance in improving their working relationships”.

Why did the conflict occur with Junior Doctors?

The conflict likely occurred as a result of having a more pluralistic approach to the employment relationship as 98% of junior doctors had indicated that they were prepared to participate in industrial strike action in relation to proposed changes to their contracts (Stone, 2015).  Whilst all workers within the NHS have a shared interest in the organisation, which is to provide a service to the public, it is very clear that conflict is likely to occur as particular groups of workers such as junior doctors may face changes that they do not agree with.

There are also elements of the NHS that have a unitaristic approach.  Doctors are expected to have more of a unitrastic approach as they all share a common purpose of goals which is to provide a high standard service and they are expected to work as a team to ensure this.  Support this, the viewpoint of a junior doctor during this dispute was that they were surprised with the turnout of the strike describing junior doctors as “those who do not usually go against the grain” indicating that they love their jobs.   

Summarising both approaches, it is evident that whilst the NHS operate generally as pluralistic having union influence, junior doctors are very much expected to adopt a unitaristic approach and it is likely that under the proposed terms and conditions of the new contract, they were afraid of operating in an unsafe environment indicating that it was a risk to patients health which is likely to explain why the dispute ended in industrial strike action (Stone, 2015).

2.4 [bookmark: _Toc509946496]Other Potential Factors impacting the Employment Relationship

Other factors contributing to the dispute and reasons for the objection to new contracts, could be due to the fact that the NHS has not considered other aspects such as employing more doctors to undertake the additional hours required and therefore current staff are expected to ‘stretch’ themselves further in order to accommodate these hours which can lead to working in unsafe environments.  According to Orr (2016), supporters have argued that the dispute is about more than just the junior doctor's contracts which indicate that other factors have clearly influenced the breakdown in the employment relationship. 

3. [bookmark: _Toc509946497]Question 2 

[bookmark: _Toc509946498]3.1 Types of Employment Contracts 

A contract of employment is an agreement between employees and the employer and it is usually best practice that this is in writing, although it does not legally have to be (ACAS, n.d.).   Contracts of employment include information about pay, holiday entitlements, working hours and other terms and conditions such as pension rights.  There are many different types of contracts used within organisations such as (GOV.UK, n.d.);

· Part-time
· Full-time  
· Fixed-term
· Zero hours (casual workers)
· Other (contractors, consultants, self-employed)

Contracts within the NHS are usually subject to national agreements and align with a ‘staff handbook’ (Employers, 2017). NHS contracts depend on the type of role or basis on which the role is required.  The NHS is known for employing staff as casual/agency workers to accommodate services i.e. if staff are absent then cover is required at short-notice and therefore casual staff step in.  Junior doctors are typically employed on a salaried basis, usually full-time with a normal working week of Monday-Friday. Following the dispute, it has been identified that it was proposed this changed to incorporate evenings and weekends (INDEPENDENT, 2016).

Whilst the NHS operate many contracts, there are features of these contracts that can be beneficial for both employees and employers.  Table 1 identifies the key features of some contracts used within the NHS and the pros and cons of these;






Table 1 – Types of employment contracts within the NHS (GOV.UK, n.d.; ACAS, n.d.)

	Type of Contract
	Key Features
	Advantages
	Disadvantages

	Zero hours agreements
(casual/bank staff)
	· No set minimum hours 
· The worker is not obliged to accept any offered work
· Can be either ‘Worker’ or ‘employee’ status 
	· Flexible arrangement
· No commitment from either party
· Same rights as employees in relation to breaks, holiday pay & NMW
	· No guarantee of hours being covered by an employer
· No set hours for employee 

	Full-time / Part-time Contracts 

	· Agreement of terms and conditions between both parties 
· Set the number of hours to be worked 
· Statutory entitlements apply 
	· Entitlement to bookable annual leave 
· Protection of working hours – no obligation to work more than contracted
· Stability for both parties
· Employee protection
	· Costly for employers 
· More responsibly on employee – the possibility of working longer hours 
· Continuous commitment from the employee 



Summarising these key contracts, there are differences between both full-time and part-time staff in comparison to casual bank staff on zero-hours contracts.  There are advantages and disadvantages to these types of contracts but they can be beneficial if used for the right purpose. 

[bookmark: _Toc509946499]3.2 UK & EU Employment Relations Law

Employment law is created to set out employee rights and what is expected of both the employees and employers.  Both UK and EU play an integral part in employment relations law-making which links to things such as, key legislation indicating the rights of employees (CIPD, n.d.).

UK Employment Relations Law-making 

UK law linking to employee relations is created from many sources which are believed to ‘originate’ from three places;

Table 2 – Formation of UK Law-making (CIPD, 2016)

	· Acts of Parliament 


	responsible for the creation and changes to legislation although some legislation is also subject to government input (CIPD, 2018b; Symonds, 2008).  Employment Acts such as Equality Act 2010 and Employment Rights Act 1996 were created by ‘Acts of Parliament’.

	· Courts through judicial decision
	in the UK, law is not only implemented by parliament/government, the judiciary can also be involved in the creation of this.

	· European Union Institutes
	the EU is also involved in the decision making of UK employment law.




In addition to this, ‘policy’ also plays a part whereby the government or those they deem ‘responsible’ are also accountable for implementing and changes to policy.  Common law/case law also links to legislation and is described as being the “unwritten underlying legal principles running through UK law” (Symonds, 2008). 

EU Employment Relations Law-making 

The EU contribute towards UK employment relations law-making which developed in 1973 when the UK joined the European Union (CIPD, 2018b).  EU law-making has been developed to protect workers, contributing to changes in law such as ensuring safe working environments, data protection laws and less favourable treatment of part-time/fixed-term workers.  Likewise, EU law is also made up of ‘three sources’;

Table 3 – Formation of EU law-making (CIPD, 2018b)

	EU Directives 
	Most of EU law comes from directives who set out general principles by which each state is expected to adopt 

	Treaties 
	Negotiated with 28 governments which are ratified by national parliaments 

	Regulations 
	Have an effect on law-making and can amend existing law 

	Analysing the main sources involved in UK and EU employment relations law-making, it is evident that there is a contribution from different parties before decisions are made.  UK law-making is influenced by EU and must align with specific aspects set out in this law as most employment-related legislation is formed from EU law-making. 



[bookmark: _Toc509946500]3.3 Change to Employment Law 

Focusing on the dispute with junior doctors, changes in employment law could have influenced the conflict.  The below describes two key employment law changes which could have contributed;

The Working Time Regulations 1998

The Working Time Regulations 1998 were implemented in 1998 and later amended in 2003 and applied to junior doctors with effect from 1 August 2004 (HSE, n.d.).  The legislation sets out the maximum weekly working hours and night working limits stipulating that a working week, including overtime hours, should not exceed that of 48 hours within a 7-day working period (Archives, n.d.)

Referring to the proposed changes to junior doctor contracts, incorporating a 7-day working week of unsociable hours including, evenings and weekends, it is clear that changes to law which set out a maximum of weekly hours could have influenced the doctors to strike against this as it was deemed ‘unsafe’ and imposed unsafe working patterns according to BMA (Stone, 2015).  It is likely that with this regulation being placed, the strike action was largely justifiable. 

Trade Union Act 2016

The Trade Union Act 2016 became law on 4 May 2016 which sets out the rights of trade unions and its members (TUC, 2017).  Whilst discussions relating to the junior doctor's contracts initiated in 2015 whereby discussions regarding imposing this contract would be removed, they later took strike action in 2016 resulting in procedures and services being cancelled (INDEPENDENT, 2016).  Unions have always had to meet a ‘ballot threshold’ whereby a percentage of the workforce must agree to strike action for it to take place.  It was identified that 98% junior doctors voted in favour of a full strike (Walters, 2016).  Although the Trade Union Act was implemented subsequent to this particular dispute, it was possibly imposed as a result of this and had these changes been enforced prior it could have had led to a different approach as the threshold had raised within the health sector. 

[bookmark: _Toc509946501]3.4 Trade Union Recognition

According to UNISON (n.d.), “trade unions are groups of employees who join together to maintain and improve their conditions of employment”.  Their role is to provide advice and support to employees within the workplace when problems arise, collectively bargaining for better pay and working conditions and accompany employees in disciplinary matters (UNISON, n.d.) (GOV.UK, n.d.).  

There are two types of trade union recognition, voluntary whereby the union contacts the employer without using a formal legal route and; statutory whereby a trade union will make an application to be recognised within organisations that employ 21 people or more (ACAS, 2015a). 

BMA is a recognised trade union for UK doctors who embrace themselves as “here to stand up for your rights and fight hard to champion the profession” (BMA, 2017).  BMA acted on behalf of the junior doctor dispute in announcing that strikes would take place.  It is believed that there had been 6 walkouts during 2016 after an ongoing dispute over three years.  Without the backing of BMA the dispute would not have been supported and probably would not have led to industrial action being taken.  It is believed that the decision to strike came after ‘long debates’ by BMA which indicates that their presence would have influenced the strikes.

4. [bookmark: _Toc509946502]Question 3

[bookmark: _Toc509946503]4.1 Employee Voice

Employee voice helps avoid conflict and contributes towards the improvement of business and productivity (CIPD, 2017).  Different types of employee voice can include;

Table 4 – Types of Employee Voice

	Involvement 

	Employee involvement is where the organisation involves employees in decision making and new ideas by communicating with them via newsletters and email or by meeting with the team to identify new ideas and problem-solving.  Involvement is more of an individualist. 


	Participation

	Employee participation is one step further than ‘involvement’ where they can directly be involved in decision making through representative i.e. union representatives through joint committees and employee forums.  For example, staff would have the opportunity to be consulted with regarding changes to policies.  The organisations may have a ‘staff voice forum’ whereby they allow staff participation in any ideas/changes discussed and form part of a panel.  Participation and more of a collectivist. 


	Partnership 

	Employee partnership working focuses more on the employer, employee or representatives working together to make decisions and plan ahead.  It related to more of co-operation between stakeholders and focuses more on formal agreements. 




It would appear that during the dispute over contracts, employee participation was recognised as trade unions and junior doctors collectively came together to negotiate the proposed contract with the government which resulted in them being offered higher overtime rates and a pay increase which affected the development of the conflict as collective bargaining was recognised (INDEPENDENT, 2016).  Whilst this may have been the approach at the time, research suggests that junior doctors do not operate on a ‘participation basis’ and that there needs to be some improvement on their involvement in the organisation as concerns were raised at the time about the employment relationship (Myatt, 2017).  Evidence shows that the NHS has been engaging in employee involvement exercises whereby a report has been published following a ‘listening exercise’ with findings suggesting that employees did not feel valued. 


4.2 [bookmark: _Toc509946504]Union vs Non-Union Representation  

Union representation bargains with the employer to collectively agree to the terms and conditions of employment and have more legal protection.  Non-union representation refers more to the employer having the power with implementing terms and conditions although there is no set legal protection for non-union representation specific roles such as HSE representatives, information and consultation representatives and pension representatives have statutory rights  (ACAS, 2014a).  

It is believed that half of the employee representatives are non-unionised but their roles are much more restricted to those who are unionised.  Although unions have more legal protection, it is recognised that there are some similarities with non-union representatives as there are set statutory rights when dealing with things such as redundancies and time off to facilitate with these processes (ACAS, 2014b).  

Having a strong trade union representation linking to the junior doctor dispute pushed more emphasis on the underlying problems and the health and safety of both patients and workers as arranged ballots are legal and it appeared that this was the only way that they could get the message across by shutting down services.  Had the dispute been operating in a non-unionised workforce, it may have been harder to get the message across as unionised representative has support from a much wider cohort. 

4.3 [bookmark: _Toc509946505]Employee Voice & Organisation Performance 

As identified in section 4.1, employee voice can play an important part in improving productivity which is also supported by ACAS (2016).  According to CIPD (2017), it can lead to increased job satisfaction and opportunities for development and employee skills can be better used leading to greater innovations.  

Supporting these views, the below table compares employee voice and non-employee voice;

Table 5 – Employee Voice Benefits (PEOPLE, 2017)

	The existence of employee voice 

	· Better align employees with organisational goals
· Retain retention
· Improved job satisfaction and stable psychological contract
· Improved employer branding and customer satisfaction
· Increased productivity  

	The non-existence of employee voice 
	· Lack motivation and lose creativity 
· Build up anger and mixed emotions
· Performance issues



It suggests that there are more positive prospects to allowing employee voice within the organisation and there is a defined link to overall organisational performance as job satisfaction is improved which leads to increased productivity levels and individual performance.

5. [bookmark: _Toc509946506]Question 4

5.1 [bookmark: _Toc509946507] Conflict & Misbehaviour 

According to Rahim (2011), conflict is described as a natural outcome of human interaction when two or more social entities come into contact attaining their objectives.  It can be also described as “as a reality of management and organisational behaviour which is related to power and politics” (Healey-Benson, 2018).  The junior doctor dispute was described as ‘overt conflict’.  Conflict can occur as a result of expectations, fear and poor communication which is evident with junior doctors as their expectations of the role had changed and they feared poorer working conditions.  

Conflict can be disruptive and can usually result in a collective agreement later leading to strike action.  Misbehaviour can however also occur during a collective agreement or on an individual basis and is described more as an action that is inappropriate possibly leading to misconduct and disciplinary action.  

Misbehaviour is usually dealt with informally which can either consist of a verbal warning, written warning or can lead to dismissal (Healey-Benson, 2018).  In the junior doctor conflict, an example of misbehaving could have been the doctors posting negative comments on social media regarding their employer and the concerns relating to the conflict.  Although it was public knowledge that doctors were striking through an officially organised strike, it wouldn’t have been reasonable for individuals to then post their personal views about the conflict and this could possibly lead to disciplinary action. 

5.2 [bookmark: _Toc509946508] Official & Unofficial Industrial Action 

The official industrial action is described as that backed by a union i.e. BMA.  It is planned and organised and employees have the protection from unfair dismissal although there are other potential consequences.  Unofficial industrial strike action is described as being more of an internal process whereby employees get together to disengage from their work due to a disagreement with the employer (Healey-Benson, 2018).  

Table 6 – Differences between Official & Unofficial Action (GOV.UK, n.d.)

	Official Industrial Action
	Unofficial Industrial Action

	· A strike organised by the recognised trade union
· Must have a minimum member participation in order to go ahead
· Likely to breach your contract of employment
· Unlikely to be paid for ‘missed time’
· You cannot be dismissed
	· Organised by individuals/groups of employees
· No legal protection
· Likely to result in unauthorised absences 
· Indirect disruption such as the possibility of theft or inability to share information 
· Very likely to end in disciplinary / dismissal  



Although you can be involved in ‘official’ industrial action it can still result in lead to disciplinary and no pay.  The strike resulted in 100,000 elective operations being cancelled and up to one million appointments postponed which impacted on the “18 weeks performance standard” which would have later impacted on the doctors when returning to practice (GOV.UK, 2016).  

5.3 [bookmark: _Toc509946509] Trends in Conflict 

The NHS conducted a staff report based on the views of more than 423,000 health professionals in 2016 which highlighted that over 59% of staff where working unpaid overtime every week.  It is evident that this ‘hot topic’ could have contributed to the action taken by junior doctors in the dispute over long working hours (Corbett, 2017).  During the period July – September 2016, tribunal receipts increased by 18% which also indicates a trend in increasing tribunals which could also impact strike action (Justic, 2016).

An employee outlook report issued by CIPD in 2011, indicated trends leading to the likelihood of industrial strike action where things such as pay freezes, reduction in pay, reduce pension entitlements and cut jobs (CIPD, 2011).  The report also highlighted that 53% of respondents within the public sector are currently members of a union with 10% participating in industrial action over the last 12 months.  

6. [bookmark: _Toc509946510]Recommendations 

There are many skills required to undertake effective grievance and dispute handling procedures.  Ensuring line managers do this effectively, they need advice, guidance and coaching.  The activities likely to be involved in ensuring each of these are;
 
Advising 
Advising managers of the skills needed would include sharing experiences and supporting each stage of the process offering ‘best practise advice’.  Advising them of experiences helps them to deal with the situation quickly and how to follow up on the conflict after resolution (CIPD, n.d.).    

Coaching 
Coaching line managers would include providing training which may involve previous case studies or possibly allow them the opportunity to attend be part of a grievance or disciplinary to gain an insight into the process.  Other methods may include providing them with a ‘buddy’ whereby they have a ‘go to’ person should they need help or advice.  This would usually be somebody who has past experience and knowledge of these procedures.  Active listening skills are also essential in coaching as it allows the managers to feel supported in the process.  This would help towards the ‘participative approach’ as advised by CIPD’s competency framework for managers (CIPD, n.d.). 

Guiding
Guiding line managers would include, pointing them to the necessary policies and procedures and providing them with templates to use when grievance and dispute handling. For example, providing templates relating to the typical structure of a meeting which should be conducted with employees in the process.  Guiding is important for developing competencies and providing feedback to them in order to build their confidence and profile when handling these situations.  It also helps lines managers to build the competency of ‘acting as a role model’ and maintaining professionalism (CIPD, n.d.). 



Resolution Approaches 

There are various dispute resolutions approaches when dealing with conflict by which some would be more appropriate to use in specific situations.

Table 7 – Resolution Approaches (GOV.UK, n.d.; ACAS, 2014; ACAS, 2015b)

	Third-party Mediation
	The aim of mediation is to seek and repair the employment relationship by having a third-party perspective on the situation that has occurred among employees.  Studies indicate that it has resolved issues that were likely to end in long-term absences with the purpose of resolving the conflict on an informal basis.  It is only used on a voluntary basis between parties involved in the conflict and it is also less costly to the organisation.  It is suggested that it also has the potential to change the culture of employment relations.

	Conciliation 
	Conciliation is similar to mediation in that it is used as the link to prevent a more formal route leading to an employment tribunal.  Employment advice bodies such as ACAS act as ‘conciliators’ who aim to resolve the conflict by settlement avoiding a tribunal.  It is a cheaper and quicker process and both parties must be involved in the process.  The aim of conciliation is also to avoid industrial strike action.  This approach is likely to be used when the conflict was not able to be settled on via the mediation route or when an employee has an issue with their employer that they wish to take formally. 

	Arbitration 
	Arbitration is slightly more formal in that a third-party makes a decision on a dispute.  It can be used in a number of situations such as unfair dismissal claims, collective disputes and individual disputes.  The ‘outsider’ makes a decision based on the evidence presented by parties involved.  This approach is likely to be used if neither of the above methods is agreed. Both parties, however, must agree to arbitration and respect the outcome of this. 



The approach best used in the junior doctor dispute would be arbitration as this was a collective dispute that had prolonged over a period of time whereby damage had already been done to the employment relationship.  Given the nature of the dispute involving stakeholders such as union representatives, employees and the employer, a third-party perspective would have seemed the best approach to take for a successful outcome and avoidance of strike action.   
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