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Contract Assignment 2

The concept ‘freedom of contract’ is a fundamental feature within English common law. It’s essence and foundation implicitly lie within consensually reciprocal promises and obligations, recognised or enforceable by law (Treitel, 2003, pp.8). ‘Freedom of contract’ was expressed in Printing v Sampson [1875] where Sir George Jessel emphasised a contract entered with competent understanding, freely and voluntarily had the utmost liberty, enforceable by the Courts of Justice (Davies and Raczynska, 2020, pp.1). 
This notion of freedom infers that exploitative pressure or coercion vitiates consent (Smith, 1997). Typically, it is reasonable to assume that a contract entered freely by both parties presumes a benefit for both parties (Adams and Brownsword, 1995, p.51). However, where consent for a contract is obtained via unconscionable conduct, courts commonly suspect such a contract as unenforceable (Wertheimer, 1992). Such contracts may be set aside by the courts on grounds of ‘Duress’ or ‘Undue Influence’ and deemed voidable (Ugbeta, 2020).   
These related yet distinct doctrines of English law have allowed courts to intervene and prevent the disadvantaging of one party to the advantage of another (Waddams, 1976). However, this has only been determined through precedent and has received conflicting judge commentary and outcomes. Evaluating the extent to which courts uphold a contract entered into under duress or undue influence can be ascertained by considering case law, examining how both doctrines have developed, whilst giving consideration to the concepts as separate entities in a modern-day context (Poole, 2016, pp.576-577).

The concept of duress has been broadly defined within literature as the use of illegitimate threat or physical violence to pressure a party into entering a contract (Andrews, 2012, pp.286-288). The historical origins of the doctrine of duress developed within common law during the eighteenth and nineteenth century (Ugbeta, 2020). Defined and established by its application throughout common law and indeed evolving from contemporary understanding and considerations derived from common law, duress remains a difficult concept to define with precision (Ceil, 2015). That said, Black (1990, pp.504) refers to duress as any unlawful threat or coercion subjecting a person to improper pressure, to induce them to act and comply with demand, depriving them the ability to exercise free will. Traditionally, the common law courts took a narrow view on duress and what was perceived to be unacceptable, only recognising duress as the actual threat or violence to a person (Trevelyan, 2019). One such case which exemplifies duress to the person is Barton v Armstrong [1976], often referred to in English courts as the authority when considering what constitutes a ‘sufficient’ threat, establishing that the nature of the threat need only be ‘a’ reason for entering the contract. Barton exhibits there is no burden on the claimant to show the threat was the sole cause of entry into the contract, rather the burden is on the defendant to prove the threat did not contribute to the decision (Trevelyan, 2019). 
The effect of the threat, an additional requirement to deem a contract voidable makes the distinction between voluntariness and involuntariness ascertaining as to whether an alternative was available or indeed if the claimant had ‘no other choice’, suggesting that his will had been overborne (Hadjiani, 2002). Lynch v D.P.P. [1975] albeit an instance of criminal duress depicts such a notion (Brady, 1999). However, Atiyah (1982) argues that duress does not eliminate free choice, it simply creates a choice between two evils. Furthermore, when evaluating the extent courts uphold a contract entered into under duress, Atiyah (1982) advocates that the overbearing of the will theory of duress should be rejected in contract law.
Despite this, duress to a person has been observed and widely documented within the literature as duress by creating a threatening environment; Antonio v Antonio [2010], the threat of unlawful restraint seen in Cummings v Ince [1847], depicting the extent to which courts have previously upheld the defence duress (Poole, 2016, pp.577-578). 

The nineteenth century’s narrow view on duress was notable in respect to threats to property. Skeate v Beale [1840] demonstrates that a distinction was evident between physical violence and threats directed towards property ruling that duress to goods would not suffice in rendering a contract voidable (Sutton, 1974). Be that as it may, the subsequent ruling in Maskell v Horner [1915] criticised this principle, albeit a decision denounced as being out of line with the law on duress yet, likened to one of the earliest cases concerning duress; Astley v Reynolds [1725] illustrating the legal term ‘voluntary’ (Beatson, 1974). 
In the main, however, under English law the party must evidence that there was ‘no alternative remedy’, therefore inciting the threat as a ‘significant cause’ for entry into a contract (Enticknap, 2021). Reiterated in Dimskal Shipping v ITWF [1991], Lord Goff set aside a contract, discarding the limitations in Skeate with the justification that duress to property constituted ‘significant cause’ (Ugbeta, 2020). Viewed less seriously than threats to a person, nevertheless an extension from the traditional view, duress of goods pertains to the threat to destroy, damage, seize or detain goods (Hadjiani, 2002). 

Under English law, duress has developed and evolved to include the well-established duress of goods, along with economic duress, an idea first canvassed by Lord Justice Kerr in Occidental Worldwide v Skibs [1976] (Ogilvie, 2001), and one which expands the pressures from physical pressures to economic bargaining pressures (Ceil, 2015). Although the defense of duress failed in Occidental, it gave recognition to a defense on grounds of undue commercial pressure, thus criticising Skeate, provoking LJ Kerr to establish a test to identify economic duress, later applied in The Atlantic Baron [1979] which deemed the contract voidable (Ogilvie, 2018).
Concurring with LJ Kerr, Lord Justice Scarman in Pao On v Lau Yiu Long [1980] further revealed that for economic duress to suffice there must be coercion of will, in effect, not a voluntary act and the pressure exerted must be illegitimate. Therefore, upholding the contract declaring that mere commercial pressure presented as hard-nosed bargaining must be distinguishable from duress. To that end, LJ Scarman incited factors differentiating commercial pressure and coercion of will (Poole, 2016, pp. 578-580). 
The Universe Sentinel [1983] refined the requirements for economic duress on the grounds of an admission by Lord Diplock and Lord Scarman, inferring that duress does not involve the lack of will to submit, but rather the intentional submission to the inevitable (Mitchell, 2017). Subsequently, concluding to a contract being vitiated as economic duress in Atlas v Kafco [1989] and Adam Opel v Mitras [2007] where no realistic choice was available but to submit to the defendant’s demands (Ogilvie, 2018). Furthermore, a statement by Justice Dyson in DSND Subsea v Petroleum [2000] saw the requirement of economic duress altered from the overborne will theory criticised by Atiyah (1982) to move towards the nature of the pressure, where there must be pressure whose practical effect is that there is a compulsion or lack of practical choice, which is illegitimate and ‘a’ significant cause for entry into a contract (Poole, 2016, pp.579-580). This move compliments the outcome of no practical choice in the successful claim of economic duress in B & S Contracts [1984]. Similarly, in Carillion Construction [2001] illegitimate pressure amounted to economic duress (Tan, 2001).

Observing the extent to which contracts have been upheld with reference to illegitimate pressure, Williams v Roffey [1990] illustrates how difficulties arise on the distinction between legitimate and illegitimate pressure in establishing economic duress (Hadjiani, 2002). Established from the Universe Sentinel, illegitimate pressure goes beyond negotiating pressures commonly found within the commercial world, and can exist where the threat is one of lawful action, dependent on the nature of the demand (Howell and Hamill, 2010). Reiterated in DSND, Justice Dyson stated illegitimate pressure must be distinguished from the ‘rough and tumble’ of the pressures concerning normal commercial bargaining (Davies, 2018). However, Loke (2018) claims, limited guidance has been provided regarding the meaning ‘illegitimate pressure’, leading to uncertainty to where the line should be drawn. Therefore, for courts to uphold contracts alleging duress, the most difficult decision is whether the pressure exerted is illegitimate (Allan, 2007). 
It was held in CTN Cash v Gallaher [1994] that mere commercial pressure did not satisfy duress as the threats were issued in ‘good faith’. Nevertheless, acknowledging that ‘lawful acts’ could equate to duress (Mitchell, 2017). Conversely, Kolmar v Traxpo [2010] illustrates how dealing in ‘bad faith’ would generally amount to illegitimate pressure (Poole, 2016, pp.581). More recently, when considering the extent to which courts uphold contracts alleging duress Times Travel v PIAC [2019] provides clarity in their leading decision that threats made in ‘good faith’ in a ‘monopoly situation’ were not considered illegitimate, even where potentially unreasonable (Gardner, 2019)

Initially, to constitute illegitimate pressure, the threat had to be unlawful. However, DSND established the courts take into account a range of factors including whether there had been an actual or threatened breach, the person exerting the pressure acted in good or bad faith, if the victim had any realistic alternative, protested at the time or whether they affirmed the contract (Davies, 2018). 

R v HM Attorney-General [2003] is a fitting example of lawful pressure whereby it was held the pressure although overwhelming, was not illegitimate. Citing Lord Scarman in Universe Sentinel, and confirming the test of the necessity to examine both the nature of the pressure and the nature of the demand that the pressure was applied to support (Poole, 2016, pp.582). When considering the objective, Tamblyn (2010) suggests that a lawful threat does not necessarily make the pressure legitimate; Thorne v M.T.A [1937]. Additionally, Progress Bulk Carriers [2012] held a lawful threat to commit a lawful act amounted to illegitimate pressure, making the contract voidable for economic duress (Davies, 2018). It is evident when observing common law that courts will vitiate contracts on grounds of duress when established as a result of its development through judicial decisions (Mitchell, 2017). However, Andrews (2012) notes it is significantly important for clarity of the doctrine due to the multitude of pressures exerted in a competitive society. 

With no precise definition, though defined and well-established through case law, undue influence has too provided a vital role in determining freedom of contract (Ugbeta, 2020), and has been reported as being capable of incorporating more ‘subtle’ influences, often observed in ongoing relationships of trust (Hadjiani, 2002). Alongside duress, courts may declare a contract voidable where unacceptable influence has contributed to the entry into a contract (Enticknap, 2020). Differing from duress, and stated by Lord Hoffman in R v Attorney-General the equitable doctrine of undue influence applies itself to the exploitations and unacceptable conduct committed by one party of a relationship, to procure the advantage or influence of the other (Ugbeta, 2020). Albeit, not involving ‘illegitimate pressure’ or threats (Enonchong, 2018). However, difficulties arise when establishing the limits of legitimate persuasion. This could be attributed to influence being acceptable whereas ‘undue’ requires clarity surrounding its meaning (Ugbeta, 2020). 
LJ Lindley first identified the distinction between the two classes of the doctrine in Allcard v Skinner [1887], a principle recognised in modern law as the nature of the transaction considering the relationship (Bailli, 2001). Furthermore, BCCI v Aboody [1990] classified the distinction into ‘actual’ and ‘presumed’. ‘Actual undue influence’: class 1; occurs where improper pressure or coercion is established, seen in Williams v Bayley [1866] due to threat (Hadjiani, 2002) and described in Daniel v Drew [2005] as an instance of ‘twisting the mind of the donor’ (Poole, 2016, pp.588-589).
CIBC Mortgages v Pitt [1993] involves ‘actual undue influence’ and explains that where proven the vitiation of the contract will not depend on the disadvantageous quality of the transaction (Ceil, 2015). Prior to this however, ‘manifest disadvantage’ was a necessary requirement in ‘presumed undue influence’ as set out by Lord Scarman in National Westminster v Morgan [1985] (Poole, 2016, pp.586-590). The seminal case; RBS Etridge (No.2) [2001] further clarified ‘manifest disadvantage’; illustrating that it is not essential that the transaction be disadvantageous. Rather, the emphasis focuses on whether the nature and size of the transaction can be readily explained by the relationship of the parties (Ohrenstein, 2019).
‘Presumed undue influence’: class 2 involving relationships of influence was further subdivided into 2A; where the presumption arose automatically such as between parent/child; Wright v Vanderplanke [1855], solicitor/client; Wright v Carter [1903], and doctor/patient; Mitchell v Homfray [1881] (Yee, 2008). As well as 2B; where the relationship is one of trust and confidence, presumption applied; such as; husband/wife and cohabitees (Trevelyan, 2019), subsequently approved by Lord Browne-Wilkinson in Barclays Bank v O’Brien [1993]. However, it should be noted that there are instances where protected relationships can fall into category 2B, seen in Lloyds Bank v Bundy [1975] whereby the customer reposed trust and confidence in the bank which they abused, additionally in Credit Lyonnais [1997] concerning an employer/employee relationship (Agabu, 2020).

These classifications have since been revised in Etridge [2001] taking the view that whilst there remains a distinction between ‘actual’ and ‘presumed’, the concepts are illogical and should not operate as suggested in O’Brien (Yee, 2008). Lord Clyde in Etridge described that the subdivision in categories inevitably leads to confusion and uncertainty within the law and appears to complicate the definition and proof. Clyde also notes there will either be proof of undue influence or that proof will fail, which Lord Nicholls corroborates stating the term ‘presumption’ is descriptive of a shift in the evidential onus on a question of fact (Ohrenstein, 2019). Although, the stance on ‘actual’ undue influence remains; of particular concern is the prospect of misinterpretation of ‘presumed’. To that end, the modern approach in establishing a plea of undue influence comprises factors laid down in Etridge (Poole, 2016, pp.586-589). Therefore, there must be proof of a relationship of trust and confidence, an irrebuttable existence in protected relationships, which does not however denote a presumption of undue influence as it is still necessary to establish the wrong, coupled with a transaction which ‘calls for an explanation’ (Yee, 2008). When successfully established, a shift in the evidential burden of proof will be satisfied, inciting the stronger party to counter the inference drawn, rebutting the presumption of undue influence (Ugbeta, 2020).  

The requirements for evidential presumption arose post-Etridge in Turkey v Awadh [2005] depicting clear terms relating to the relationship at hand, the nature of the transaction, and whether the defendant could rebut the presumption (Poole, 2016, pp.589).
Rebutting the presumption is generally successful where independent advice is sought; Howard v Howard-Lawson [2012] and Wadlow v Samuel [2007] (Ohrenstein, 2019). However, in Etridge it is argued that independent advice would not be conclusive, as despite the person understanding the implications proposed they are acting under the undue influence of another (Yee, 2008).

The real change post-Etridge was the move away from the traditional requirement ‘manifest disadvantage’ (Allan, 2007). However, Etridge clarified that evidence of ‘manifest disadvantage’ is a powerful evidential factor (Yee, 2008). Nevertheless, courts must be careful not to reintroduce it as a requirement and damage what could arguably be constituted as ‘good law’; Leeder v Stevens [2005] (Poole, 2016, pp.595).

It is evident that contract law has passed through a period of exceptional rigidity, but post-Etridge there are signs that it is capable of recovering its former position, meeting the needs of today’s society (Ugbeta, 2020). Duress and undue influence are often arguments which run in parallel and an extensive overlap is evident. However, it has been argued a unified doctrine approach would curtail the development of both areas of the law, as they continue to develop on distinct paths (Ohrenstein, 2019).

The challenges of alleging duress have been indisputable and courts have been reluctant to interfere with the freedom of contract, often dismissing allegations or adopting a restrictive approach. However, there has been an undeniable gradual extension in the scope of the law of duress and undue influence, amounting to contracting parties finding remedy from the courts typically vitiating unconscionable contracts. Despite the confusing stance regarding undue influence, the post-Etridge modern-day approach depicts a gravitational acknowledgement to protect persons subtly influenced within relationships, ensuring that the influence of one person over another is not abused.
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