[bookmark: _Hlk86431490]Task 1

The following case study concerns John and Debra Fleet. John has recently been made redundant and he wants to set up a business making hand-made dog beds, with the business name, ‘Plush Pet Beds’, with £50, 000, his redundancy money. His wife, Debra, supports this idea, she is willing to contribute £20,000 of her personal savings money to the business to purchase materials although, she has not decided if she wants to join him in the business and does not want to increase her financial liability. John also wants his personal liability to be protected. John is considering a business medium that would allow him to change the nature of the business if the hand-made dog bed is not successful. Both husband and wife do not want any sort of publicity with the business. 
A sole trader is a one man’s/woman’s business. It is a ‘relatively small’ business owned and managed by just one individual, and therefore, they are regarded as being self-employed (Slorach and Ellis, 2021). A partnership on the other hand is a relationship between two people with a common goal, coming together to form a business with the sole aim of making a profit (s1(1) Partnership Act 1890 (PA 1890). A private company is a ‘limited company. It may be limited by shares or limited by guarantee’ (s3(1) Company Act 2006 (CA, 2006). 
The table below shows the implications John and Debra Fleet may come across, should they conduct the business as either a sole trader, a partnership, or a private limited company, within the following legal areas:


	
	SOLE TRADER
	PARTNERSHIP
	PRIVATE LIMITED COMPANY

	LEGAL PERSONALITY
	If John and Debra decide to conduct the business as a sole traders, the business is not a legal entity, separate from them as the owner. They would be legally responsible for the business (Jones, 2019), and everything that happens to the business (GOV.UK n.d a para. 1) 

	A partnership also does not exist as a legal entity on its own (Jones, 2019). John and Debra would be referred to as ‘partners; legally responsible for the business and would share the responsibilities for the business (GOV.UK, n.d b, para 1).

	Once a company is registered, registered, it becomes a corporate entity on its own (s 15(1)(3) (4), CA, 2006), and has its own separate legal personality, separate from that  its members or shareholders (Salomon v Salomon & CO 1897).
John and Debra would be legally separated from the business as owners and shareholders of a private limited company. (GOV.UK, n.d c). 


	PERSONAL LIABILITY OF THE PARTICIPANTS
	It is pertinent for John and Debra to know that there is no limit to the liability of a sole trader (s3(4) CA 2006). They would personally be responsible for any losses the business makes (GOV.UK, n.d a)
Risk and liabilities would belong to them, as owners of the business because they would own every asset and property the business has and also their personal assets, properties and finances of the owners are not protected should the business fail, and they may also be used to pay off the debts (Jones, 2019).

	Just like a sole trader, there is no limit to the liability of the partners (s3(4) CA, 2006). 
If John and Debra would both be liable jointly (s 12, PA, 1890), CA, 2006); with strict liability for products (s1(2)(5) Consumer Protection Act 1987). They would also be responsible for: all debts and obligations the firm incurred while they were partners (s 9 PA (1980); contracts entered on behalf of the firm; and a partner’s negligence or breach of duty of care (s10, PA 2006 (Elliot and Quinn, 2013).
All properties, assets brought into the partnership business or purchased for the business would be regarded as the business’ properties and are jointly owned by partners and in accordance with the partnership agreement (s. 20(1) PA 2006) and may be used to offset any debt the business owed.
Even after the death of one of the partners, his/her estate would be severally liable and may be used to offset any debt (PA 1890 s. 9). 

	Whereas sole traders and partnership have unlimited liability for any debt incurred in the business, the liability of shareholders for a private limited company debt is limited (s.3(1) CA, 2006). 
This means that the liability of John and Debra as shareholders of the company is limited to any money they originally invested for the business, and it may be lost, if anything happens to the business, e.g., bankruptcy. However, their personal assets are protected (GOV.UK, n.d d).

	CREATION-FORMALITIES, SPEED, AND COST
	[bookmark: _Hlk99703380]Sole trader is the fastest, easiest, most informal business medium to set up and operate (Slorach and Ellis, 2021). No regulations are required to set it up (McLaughlin, 2019).  It does not involve much money as start-up capital and the business can start as soon as the capital is ready. It is also very easy to switch to another business medium if the business is not successful (Slorach and Ellis, 2021).


	A partnership comes into existence when the partners involved, come together to agree to start a business to make profits (s1 PA, 1890). It can be created without any formalities; easy to operate and fast to set up, though not as fast as a sole trader that can make any decision to start a business any time. In a partnership, however, consent would need to be taken from the partner.
The agreement between partners could be verbal or written though it is advised that the agreement be written rather than implied so that if there is a disagreement between John and Debra, the partnership agreement will set in 
[bookmark: _Hlk86681868] If there is no partnership agreement, or the agreement does not cover the issue being disputed, s24 of the PA 1890, which is the default position, would be applied (Law v Law 1905).
	A company comes into existence when the business is registered with the Companies House (s16, CA 2006).
Registering a company can be done in a day with extra charges for people who want to start their business as soon as possible, (Kelly, Holmes, and Hayward, 2002), which is what John wants.
It involves a lot of formalities and documents to register the company (s (9) CA, 2006). Documents like the memorandum of association, company’s constitution, article of association, and must be presented with an application before the company can be considered for registration (s (8)(17)(18) CA, 2006)



	[bookmark: _Hlk99703984]THE NAME OF THE BUSINESS
	[bookmark: _Hlk99704029]John and Debra Fleet already have a business name called Plush Pet Beds. If they decide to change the business name, they could use their name and surname, without any addition other than a permitted addition, which could be their individual surname or initials (e.g., Fleet, JF, DF) (s1200 (1)(2)(3a) CA 2006, (s1(2b), Business Names Act BNA, 1985).

	The process of the name of the business is also applicable here. However, the business would be referred to as a firm and the name ‘firm’ must be added to the business, in this case, Plush Pet Beds firm (s4(1) PA 1890). if they wish not to use the name they have chosen and choose a different name, they must seek for approval from the constituted authority (CA 2006), Chapter 16 and (BNA, 1985). This may be the combination of their names; (John and Debra Fleet (s. 1200 (2b(i), 3b(i) CA 2006), (s(1b) BNA, 1985); also, since they have the same surname, “s” could be added at the end of their surname, e.g., (Fleets) (s3b(ii), CA (2006).
If the name of the business they have chosen is similar to an already registered partnership’s name, they may be required to change that name (s69, CA 2006)

	 The name of the private Limited company could be the corporate names of all partners who are shareholders, other than a permitted addition (s1200(2b(ii), CA 2006, s1(c) (BNA, 1985 
John and Debra already have a name for their business, so that means as a private company, that name must end with ‘limited’ or ‘ltd’ (s. 59(1) CA 2006). For example, Plush Pet Beds Limited or Ltd.


	ONGOING FORMALITIES/REGULATIONS AND PRIVACY
	John would need to register as self-employed with Her Majesty’s Revenue & Customs (HMRC), and file an annual self-assessment tax return (CA, 2006). He would also be required to keep records of all business income and expenditures (GOV.UK a).
As a sole trader, John will not be answerable to anyone except the law in relation to the normal legal requirements, employment law, safety, and health rules. He can decide to stop the business at any time without any formalities (Jones, 2019). John will not be required to disclose any information to the public and he would not be accountable to the public. The problem is that there is no continuity as a sole trader. If the owner dies, the business folds up (McLaughlin, 2019). 

	As partners, John and Debra will each pay their tax on the share of the business profit they receive (GOV.UK, n.a. b para 2). Their business is regulated by the Partnership Act 1890 which states that the affairs of the partners are completely private, and they are not required to publish any information in the Companies House. However, the business books must be properly kept in the business premises for Debra to have access to (s. 24(9) PA 1890).
	Unlike a sole trader and a partnership business, the private limited company must register with the Companies House, make regular filings (s. 1(2a) and inform the companies house of any change. 
As directors of the company, John and Debra would be required to file the annual accounts on behalf of the company and report with the registrar for each financial year (CA 2006, s441) which must be audited (CA 2006, s. 442).
They are also required to publish the report of the financial year, open to the public CA 2006, s. 426B (1a) and make it available on the company’s website CA 2006, s. 426B (2a, b(i), 3(a,) 3(b) as soon as possible (s 426B (5a). should anyone want to obtain a hard copy (CA 2006, s 426B (4a, b).
The company must also file its tax return to the HMRC (GOV.UK n.d. c). Companies are regulated by the Companies Act 2006 (CA 2006). 


	MANAGEMENT-FLEXIBILITY TO TRANSACT BUSINESS AND BIND THE BUSINESS
	This medium is the most flexible to operate. As the owner, John can transact business with anyone (Jones, 2013). ‘He can decide how, where and when to do his work’ (GOV.UK n.d. i para. 1).
Any transaction or act carried out on behalf of the business binds John and Debra as owners of the business (s10 PA, 1890).


	John and Debra can manage the business themselves as self-employed (s. 24(5) PA, 1890), and take decisions on behalf of the firm (Jones, 2016).
As partners, they may share the business profits either equally, as equity partners, or a fixed salary as a salaried partner (Jones, 2013). Just like Debra, a partner may decide not to take part in the running of the business, as a sleeping partner (Stekel v Ellice, 1973, (M Young Legal Associates Ltd v Zahid, 2006).
Flexibility to transact business as a partnership is not as open as the sole trader because decisions need to be taken by both of them (s25, PA 1890).
if there is a problem with John and Debra in the future, it may be difficult to do away with a partner, except if the partnership agreement covers that, and if it is done in good faith (Blisset v Daniel, 1853). 
It can only be dissolved by the following: the death of one of the partners, bankruptcy, or by default, or by a court order(s32-35), PA 1890).
John may need to act on behalf of Debra. He may be the face of the business and do business on behalf of the firm (Jones, 2013) since Debra does not want to be involved in the business, and whatever he does is binding on the firm and Debra (s5, PA 1890)

	As owners of a private limited company, John and Debra are directors and shareholders and they can manage the company’s business. The company’s articles of association also outlines the management of the company (Slorach and Ellis, 2021).
[bookmark: _Hlk86678146]It is not easy to transact business with a private liability company because of all the formalities and documentations involved. This is because, a company owns all its assets and properties and sometimes, problems may arise with small private companies where the owners often treat company property as their own personal properties (Sime and Taylor, 2018), (Tunstall v Steigmann (1962).

	FINANCE
	The finances available to John and Debra is limited to the amount they have. This may make expansion almost impossible as access to finance may be limited. They would receive all the income from the business and the profits generated from the business belong to them (McLaughlin, 2019).
	As partners, John and Debra’s business would be limited to the amount put into the business by them. They are also entitled to a share of the business profits (Jones, 2013)
They must also contribute equally towards the losses whether of capital or otherwise sustained by the firm (s. 24(1).
If John and Debra agree not to be bound by the above, they will put it in their partnership agreement but in the absence of this, s. 24 of the PA 2006 sets in (s24 PA 1890).
When the partnership goes bankrupt and cannot pay its debt, the losses are first paid out of the profits made, before paying the individual share. But if for example John is personally bankrupt, and cannot pay his share of the losses, Debra who may not be insolvent will be liable to pay the share of John’s (s1) Insolvency Act 1986 (1A 1986)
Partners are also bound to render true account and full information regarding the business to their partners (s28, PA 1890)


	The money invested into the Private liability company belongs to the company, in its name. If John and Debra’s company need to borrow money, it is the company’s own property and assets that would be used as collateral for the loan (Macaura v Northern Assurance co Ltd 1925), unlike a sole trader and a partnership.
 Should the company become insolvent, the company’s remaining assets would be used to pay off the debt (Insolvency Act (IA), 1986).

	TRANSFER OF INTEREST IF PARTICIPANTS WANTS TO SELL OUT
	As sole traders, John and Debra cannot transfer their interest or sell out any shares to others (s. 3 PA 1890). 
	As Partners, John, and Debra cannot also transfer their interest to others. LJ447.
	As shareholders of the company, John and Debra can transfer their shares to whomsoever they wish and whenever they want to unless the right is restricted by the article of association. ‘Once the shares are transferred, the new shareholder takes over the rights of the former shareholder’ (Sime and Taylor, 2018, p. 29)

	TAXATION OF PROFITS GENERATED BY THE BUSINESS AND DISTRIBUTED TO THE PROPRIETORS
	John as a sole trader will be taxed as a self-employed individual and pay income tax (Income Tax Act (ITA) 2007), and any income the business generates would also be taxed (Income Tax (Trading and Other Income Act (ITTOIA) 2005),  (McLaughlin, 2019).
If the business’s turnover gets to over £85,000, he must register for Value Added Tax (VAT) (GOV.UK a).  
If the business expands, and they employ others to work for them, they would also be required to register them for Pay as you earn (PAYE). 
‘‘Thus, money earned by the business is treated as money earned by the relevant sole trader or partners.’ (Slorach and Ellis, 2021, p. 178).
	As partners, John and Debra partners must register the partnership business for Self-Assessment with (HMRC) and since Debra does not want to be actively involved in the business, John would be responsible for filing in the partnership tax return every year.  Though as partners, they are required to register separately and send their income tax returns after the profit has been shared (CA 2006)
They must also be required to register for PAYE if they employ others to work for them, and may be liable for capital gain tax, and register for value-added tax (VAT) purposes.

	‘The company is a separate taxable person from those who own and manage it’ Scott Slorach and Ellis, 2021). Therefore, John and Debra’s company must pay corporation tax on their profits (s. 2(2) Corporation Tax Act 2009 (CTA 2009), which is outlined in (s. 4 Corporation Tax Act (CTA 2010).
’





ADVICE TO CLIENTS
Since Debby does not want to participate actively in the running of the business. She can best be described as a ‘sleeping partner’. It would be advised that this be captured in the Partnership Agreement, but this does not exempt her from the liability of the business, rather she is at great risk. The law will consider both John and Debra as partners and hold them personally and fully liable for the debts of the partnership to the extent of their ability to pay (s12 PA 1890). ‘By remaining outside the day-to-day operation of the business, Debra would be entrusting their personal liability into the control of the active partners in the business (Kelly, Holmes, and Hayward, 2002). ‘It is not possible to lay down any hard-and-fast rule as to which business medium is the more beneficial since there are many things to consider. (Slorach and Ellis, 2021) (P. 283). It should be noted however that, in making a choice, each factor should be considered; one factor may outweigh all the others, but generally, each medium has its own advantage and disadvantages (Slorach and Ellis, 2021) (P. 277). Once this comparison has been understood, the further possible choice of each business medium should be assessed. If it is the choice of a corporate entity, it is essential that the spectrum of choice is considered first. Once the choice of one of the business mediums has been rejected, the choice is narrowed down to that of the other two. If, however, only one person is to be involved in the business, the possibility of either a partnership or a private limited company is excluded (Kelly, Holmes and Hayward, 2002).






Task 2
The terms outlined in Document 1 should be expressed in a Partnership agreement due to the following reasons:
The partnership agreement is very important because it protects the interest of all partners in all aspects as it is what they have jointly agreed that would be written in the agreement, as opposed to when it is a verbal agreement (s 24, PA 1890). All the partners must give their consent for all they agreed upon, whether written or verbal (s 19 PA 1890 s. 19).
Another reason is that the Capital each of the intending partners wants to invest into the business should be written in the agreement: Emmanuel Latif £50, 000, Abigail Folland, £20,000, and Ray Singh, £30, 000. Also, Abigail’s further advance of £30,000 as a 7year loan at an annual interest rate of 1% above the base rate of Barclays Bank Plc, which is 1.10%, calculated with the current base rate of Barclays Bank Plc is 0.1%) (Barclays, 2020), must be properly documented, if not, Abigail would be entitled to 5% per annum. That means, if Abigail’s intention to advance the loan at 1% plus Barclays’ current rate which is 1.10% is not documented in the partnership agreement, the default position (s24, PA 1890), which is that if any partner advances additional capital as a loan to the firm, they are entitled to interest at 5% per annum would set in should there be any problem(s24(3) PA 1890), and it shall be binding on all the partners (s24(4) PA 1890)

 
According to the document, Emmanuel Latif and Abigail Folland are to be paid a salary of £10, 000 and £7,000 respectively because they would be working full time in the running of the business while Ray Singh will only work 16hrs in the business as he is employed as an IT consultant. This also needs to be documented in the partnership agreement because if it is not, the default position would set in and it does not make it compulsory for partners to take part in the management of the partnership business (s 24(5), PA 1980). That means partners are not obliged to take part in the day-to-day running of the business and so they are not expected to be paid for any work done in the firm, unless, they have jointly agreed on the payment ratio, and this must be stated in the Partnership agreement (s24(6) PA, 1890).
If the partners have agreed that the income and capital profits and losses are to be shared as follows: Emmanuel- 50%, Abigail- 30%, and Ray Singh-20%, then it must also be expressed in the partnership agreement. If not, they will all share equally in the capital and profits of the business, and most also contribute equally towards the losses whether of capital or otherwise sustained by the firm”. That is the default position, which makes up for any gaps in the partnership agreement (s.24(1), PA 1890).
It is also advisable that the partners document what they decide when any partner retires or leaves the partnership his share in the capital, accrued profits, work in progress, and goodwill to be valued and the other partners to have the option to purchase his share in the partnership by monthly installments over a period of 2 years together with interest at 5% per annum. If it is not expressed, according to s3 PA, 1890, “the business and the seller of the goodwill shall not be entitled to recover anything in respect of the share of profit contracted for, until the claims of the other creditors of the borrower or buyer for valuable consideration in money or money’s worth have been satisfied” (s3 PA, 1890)

It may also be good for the partners to have a fixed term for the partnership, after which they may extend it. This may give an opportunity for each partner to access one another if they are unable to continue as partners. If this is not done, then sPA 1890 s. 26(1,2) which states that, ‘Where no fixed term has been agreed upon for the duration of the partnership, any partner may determine the partnership at any time on giving notice of his intention to so to do to all the other partners. Where the partnership has originally been constituted by deed, a notice in writing, signed by the partner giving it, shall be sufficient for this purpose. 
Emmanuel’s concerns about Abigail’s health and not wishing her to remain in the partnership if she is unable to work for more than 3 months in any year may be difficult as the following sections of the PA 1890 may make it impossible for Abigail to be expelled if she is unable to continue as a partner.
s. 24(8) ‘Any difference arising as to ordinary matters connected with the partnership business may be decided by a majority of the partners, but no change may be made to the nature of the partnership without the consent of all existing partners.
s. 25 PA 1890 ‘No majority of the partners can expel any partners unless a power to do so has been conferred by express agreement between the partners. 
However, Emmanuel may bring in s.96 of the Mental Health Act 1983 (Amendment by the Mental Capacity Act 2005 (c.9) ss. 66 (1) (a), 67 (2) which states that ‘When someone lacks the capacity to carry out their duties based on their condition, the Judge has the power to declare the person unfit and it must be decided based on the balance of probabilities. The court can dissolve a partnership by the court when the court is satisfied that one of the partners is permanent of sound mind and permanently incapable of performing their part of the partnership contract (PA 1890, s. 35(a, b)).
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