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Civil litigation exam paper – Teresa Kan



Task  1

Question 1. 

· As Mrs Pearson was a passenger in the road traffic accident, we would not be able to represent both her and her husband
· As the driver of the lorry/goods vehicle claims that Mr Pearson hit him, Mr Pearson has the potential to be wholly or partly to blame for the collision 
· As there is a risk that Mrs Pearson as the innocent passenger could potentially have a claim of negligence against the driver of the vehicle, she was a passenger in. In this case that would be Mr Pearson this would suffice a conflict of interest therefore unable to represent both parties. 



Question 2.


· It would need to be discussed with Mrs Pearson regarding the overall costs and the potential liability not only for her costs but the other parties’ costs if she were to lose the case
· Initially Mrs Pearson would have to pay a retainer for privately funding to her solicitor which she will be responsible for an estimate of costs would be given.
· Fees will be calculated based on time spent on the matter such as an hourly charging rate.
· The rate will be based on the level of expertise, status and experience. 
· There will be other payments to third parties known as disbursements
· If Mrs Pearson wins her case it is likely that she will be awarded costs in her favour paid for by the opponent, however it may not cover all legal representative costs and this would then fall on Mrs Pearson to pick up the shortfall.
· If the losing party fails to pay Mrs Pearson will have a primary responsibility to pay their own legal representatives and then try to recover costs from the defaulting party 
· If the firm is acting under CFA or DBA they may be willing to fund the disbursements themselves.
·  If Mrs Pearson loses her case that it is likely she will have to pay her own costs plus the assessed opponents costs.
· If the claim falls into the small claims track it is unlikely that any costs will be recovered even if Mrs Pearson is successful 
· Costs are awarded at the court’s discretion under CPR r44.2 states that the losing party pays the winning party’s costs 
· Mrs Pearson could check any insurance policies she has such has home insurance to see if legal representation is covered, or look for a ‘no win no fee option’ known as conditional fee agreements (regulated by Conditional fee Agreements Order 2013). 
· There is the option of unbundling legal services where legal aid is not an option, but Mrs Pearson would be unable to fund matters privately
· Unbundling allows clients to: providing self-help packs, advice about a specific step or parti8cular issue in a case on one or more occasion, check drafting options, providing advocacy services. 





Question 3 

· as the claim is valued at £40,000 proceedings would be commenced in County Court as a multi-track case governed by CPR 29.
· File N1 claim form 
· Documents to be drafted will be a statement of truth, particulars of claim and claim form including a statement of value. 

Question 4

a) I would advise Mrs Pearson to wait if she wishes to proceed to have this treatment done privately to see if costs can be recovered as Mrs Pearson would be entitled to recover the costs of any private care needed even if NHS treatment is available. 
      I would include this information within the particulars of the claim. 

b) Mrs Pearson would need to file a N244 for an interim payment, the court will then issue application and fix a hearing date, within 14 days of the hearing date Mrs Pearson must file evidence in support, if the respondent wishes to rely on written evidence at the hearing they will file it at court , for any further written evidence this must be submitted no less than 3 dates prior to hearing date, this will allow the court to determine the application. Governed by part 25. 
Mrs Pearson must issue an application notice, provide evidence in support of her claim. 

Question 5. 

George would need to file a counter claim against the garage Sanderson services this would need to be applied to the county courts as he has served his defence. He would also need to make an application to the courts for the garage to be allowed to be brought into the proceedings. He would also need to serve his counter claim as part of his defence. There is a fee payable for him to do this. 


Task 2

Question 1

a) The claimant’s solicitor is likely to file a request for judgement in default as this is satisfied through lack of action from the defendant. If the court is satisfied that the particulars of the claim have been served, and there has been no acknowledgement or defence, and no admission of liability by the defendant this would suffice as a defence must be filed within 14 days. 
b) We would need to make an application for an interim order to set aside the default judgement under CPR 13, it would need to be relied on under discretion showing that Mr Lalit had a ‘good reason’ for not responding this will allow Mr Lalit if granted the opportunity to set aside the judgement or defend the claim.
Mr lalit would need to file evidence verified by a statement of truth.


Question 2

· A signed witness statement including a statement of truth 
· A witness summons 
· Two copies of form N20 with relevant fee and conduct money 
· The summons must be served no later than 7 days pre-trial 

Question 3

· Evidence must be given by means of a written report 
· Contents of the report must comply with CPR pd 35 
· The expert reports must be addresses to the courts 
· Set out the experts’ qualifications 
· State the substance of all material instructions
· Detail any literature or source material used 
· Identify the person carrying out any relevant tests 
· Explain the range of opinion and give reasons for their own opinion 
· State that the expert understands his duty 
· Contain a statement of truth 


 


