Judicial independence is the idea that the judiciary (courts and judges) should be separated and independent from the other branches of the government, the executive (British Government – Prime Minister and Cabinet) and the legislative (British Parliament – House of Commons and House of Lords). Relationships between the three branches of government the executive, the legislature and the judiciary are essential to the effective maintenance of the constitution, the rule of law and separation of power. (House of Lords, 2007). Separation of powers means that the executive, legislature and judiciary should be clearly divided, in order to protect civil liberties and to guard against tyranny. None of the three branches may exercise the power of the other, nor should any person be a member of any two of the branches. By creating separate institutions it is possible to have a system of checks and balances between them (Montesquieu, 1750).
To understand judicial independence, we first need to look at the overlaps between judiciary and the other forms of government, first the overlap between the judiciary and legislative, which does exist as the stated both Houses of Parliament (House of Commons and House of Lords) have the power to ask The Queen to remove a judge of the High Court or the Court of Appeal. This power originates in the 1701 Act of Settlement and is now contained in section 11(3) of the Supreme Court Act 1981, however this power has never been exercised in England and Wales yet (Constitution Committee - Twenty-Fifth Report, 7 March 2012).
The judiciary must follow European case law in relevant matters (European Communities Act, 1972). An example of this was the Belmarsh 9 case, in which an indefinite detention of foreign prisoners in Belmarsh without trial under section 23 of the Anti-terrorism, Crime and Security Act 2001 was incompatible with the European Convention on Human Rights (A v Secretary of State for the Home Department, 2004). However, there is separation between the judiciary and legislative; judges in the Supreme Court cannot become members of the House of Lords, before 2009, they were able to and they were called Law Lords (Benwell, 2011). Judges can also make a declaration of incompatibility, if a law is incompatible with the European Conventions of Human Rights (Human Rights Act, 1998). Judges cannot stand in elections to either House of Parliament (House of Commons Disqualification Act, 1975). Judges in the High Courts have life tenure, which protects their independence, and a resolution of both Houses is needed to remove a High Court judge from office, while judges in the Lower courts can only be removed after disciplinary proceedings (Maltravers, 2011). Judges are also protected from legal action in relation to judicial function and absolute privilege in relation to court proceeding as indicated by case (R (on the application of Morgan Grenfell & Co.) v Special Commissioner of Income Tax, 2002).
Also there are cabinet positions which connect the executive and judiciary, one of them being the Attorney General who serves as the chief legal adviser to the Queen and the Government only in England and Wales (as Scotland have their own legal system), they maintain their own office and attend the Cabinet but is a lower in rank than the Lord Chancellor who is also the Secretary of State for Justice. Another government position is the Solicitor General who is the deputy to the Attorney General and also advises law to the Queen and Cabinet, they can exercise powers at the Attorney General’s absence and despite the name, there are usually held by a barrister (The Lord Chief Report, 2013).
In matters such as extradition of a British national or British nationals, the courts must first consent and then the Secretary of State for the Home Department must agree and sign an Extradition Order or that individual/individuals cannot be extradited. (HOL, Select Committee on Extradition Law, 10 March 2015). An example of the judiciary ruling on executive involved Her Majesty's Treasury and Mohammed Jabar Ahmed. The treasury froze the money and all assets of three suspected terrorists (Mohammed Jabar Ahmed was one of them) who had not been officially tried or charged. The suspected terrorists appealed to the UK Supreme Court claiming the Treasury had gone beyond its powers as they did not have Parliamentary approval to freeze the suspected terrorists’ assets. The UK Supreme Court judgment agreed with the suspected terrorists view, stating the treasury needed Parliamentary approval through an act of Parliament to be able to take such measures (Her Majesty’s Treasury (Respondent) v Mohammed Jabar Ahmed, 2010).
Another example is when the Home Office refused the refugee application of two homosexual asylum seekers, one from Cameroon in Africa and one from Iran. The asylum seekers appealed to the UK Supreme Court on human rights grounds. They argued that they would be persecuted because of their sexuality if they were sent back to their home country and should not be made to conceal it. The Gay asylum seekers won the appeal as UK Supreme Court, “the men could not be expected to conceal their sexuality in this way, and that it was wrong to apply the so-called 'discretion test' to such claims” (HJ (Iran) and HT (Cameroon) v Secretary of State for the Home Department, 2010).
In 2005, both houses of Parliament passed a bill intended to create a more formal separation of powers between the judiciary and executive. The Lord Chancellor, who is a member of the Cabinet, can no longer serve as a judge and is now filled by the Lord Chief Justice, the role of Lord Chancellor was now combined with the Secretary of State for Justice. In addition the Lord Chancellor can no longer sit as Speaker of the House of Lords (Constitutional Reform Act, 2005). The Minister responsible for the bill in the House of Commons, Christopher Leslie, told the House that “we want to ensure that we clearly define the separation of powers, where it is appropriate, but that is not incompatible with having a partnership between the different branches of the state”. (Chris Leslie, 2004) Judiciary review can be exercise by the courts to ensure the executive do not abuse their power to uphold rule of law (Robert Hazell, 2014). An example of when a judges would not usually interfere in a matter was in 1984 when the government of Margaret Thatcher banned employees of the Government Communications Headquarters from joining any trade union for "national security" reasons by an Order in Council using the royal prerogative. The Council of Civil Service Unions claimed in judicial review that defeated their legitimate expectations, to collectively bargain for fair wages. The High Court of Justice held the Order in Council was invalid. The Court of Appeal held national security concerns meant that judicial review was impossible, the House of Lords held that the royal prerogative were subject to judicial review, but there were exceptions, including for matters of national security. (Council of Civil Service Unions v Minister for the Civil Service, 1984)
The appointment of the judges is done by the Judicial Appointments Commission made up of a mix of legal professionals and lay people, so the judiciary is not politically controlled (Cowie & Priddy, 8 October 2019), along with this there is judicial review so that the executive (the government) do not abuse their power to uphold rule of law. Rule of law is the belief that nobody is above the law, this is done to stop an authoritarian state arising. Improvements can be made, according to Transform Justice they’ve identified problems when it comes to interpretation and disciplining of judicial independence: Judges and magistrates are now less involved with criminal justice practitioners and agencies than ever before, banned from sitting on or even observing these committees for fear they may be accused of bias in the courtroom; Despite a crying need for the judiciary to communicate to the public about their role, most judges are stopped, either actually or culturally, from speaking out. This fuels media and public distrust of the criminal justice system; the judiciary disciplinary system is nontransparent and punitive. This exercises a chilling effect on judicial activity and activism; There appear to be double standards operating as to what paid judges and magistrates can do, with the latter more strictly policed, despite their greater confidence in dealing with the outside world; A lack of diversity in the judiciary is contributing to judges in lower courts and magistrates feeling a loss of judicial independence; This invisible straightjacket of rules appear to be contributing to very low morale amongst the paid judiciary and the magistracy.
And they suggest solutions: “We need to look around and abroad to see how other jurisdictions that treasure judicial independence manage to interpret it much more freely. In the US, problem-solving court judges chair regular meetings with practitioners in which they discuss in detail the progress of each person going through the court programme. American judges sit on the boards of not-for-profit organisations, which provide services to those serving sentences. Does this do more harm than good or vice versa?  In Romania, judges see it as part of their role to engage with the public; Judge Cristi Danilet has two Facebook profiles and many thousands of followers.72 He posts updates on court proceedings and takes part in television interviews. Most English and Welsh judges would hate the exposure, but such promotion enhances public confidence in the Romanian judiciary. Public trust in the England and Wales judiciary is still very high but, if the parameters of judicial independence do not move with the times, this may change. I would suggest the judiciary embarks on an open policy-making project to tackle the aforementioned problems, which would involve: (1) Asking open-ended questions about what judicial independence is and what it should be; i.e. in opening up the judiciary, what risks are worth taking and which are not? (2) Engagement with citizens, practitioners, court users, journalists, academics, and criminal justice agencies through workshops, surveys, and open invitation meetings in local areas; (3) Engagement with judges at all levels, including retired judges; (4) Active promotion of the project in social and mainstream media (5) A draft policy paper published for public consultation” (Gibbs, July 2017).
R Stevens believes that coupled with other political changes the end result may well be a more effective separation of powers and more real independence for the judges as a branch of government; but that in turn may call for more open and meaningful democratic control over the appointment of judges. (Stevens, 1999)
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