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The entitlement of an employee on maternity leave to pay and other benefits is governed by a number of different pieces of legislation:
 
• The Equality Act 2010 (EqA 2010) 
• The Employment Rights Act (ERA 1996).
• The Maternity and Parental Leave Regulations (MPL Regulations).
• The Statutory Maternity Pay Regulations (SMP Regulations).
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Benefit of terms and conditions during maternity leave

During Ordinary Maternity Leave (OML) and Additional Maternity Leave (AML), an employee has a statutory right “to the benefit of all of the terms and conditions of employment which would have applied had she not been absent”, except for the terms and conditions about “remuneration”, which is defined as “sums payable to the employee by way of wages or salary” (reg 9, MPL Regulations).
 
Therefore, all contractual benefits other than remuneration (such as annual leave, health club membership, private use of a company car and so on) will continue during both OML and AML. 
 
Terms and conditions of employment in this context include any non-contractual benefits that are “connected with” employment.
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If an employee is only allowed to use a car (or other perk such as a mobile phone or laptop computer) for business use then it is not considered a benefit, and so there is no obligation to continue to provide it during OML and AML. If an employee is entitled to use the car for personal use it would count as a benefit in kind other than remuneration, and she would be entitled to continue using it during OML and AML.
 
If the employee receives a cash allowance in place of a benefit in kind (for example, as part of a flexible benefits package), it will be a question of fact whether that allowance is part of their “remuneration”. A cash allowance will only be payable if it can be construed as a benefit other than wages or salary. Unfortunately, opinion is still divided as to which category car allowances fall into. Car allowances often appear separately to wages on wage slips and are not pensionable. Also, employees often have the choice between a company car and a cash car allowance. These factors could suggest that a car allowance should be treated in the same way as the car itself: as a benefit rather than as part of salary.
 
However, many employers treat cash car allowances in the same way as wages or salary, and therefore do not pay them during maternity leave. In support of this view is the fact that car allowances tend to be regarded as uplifts on salary and attract NIC’s suggesting that they should be seen as salary. Furthermore, where an employee qualifies for SMP any payment that is liable to NICs must be taken into account in calculating her normal weekly earnings. Since the employee receives 90% of her normal weekly earnings during the first six weeks of maternity leave, she will in effect receive 90% of the car allowance as part of SMP and will therefore receive more SMP than an equivalent employee who has taken the car rather than the allowance. Maintaining the car allowance as a separate benefit would therefore lead to a degree of double-payment. The position of car allowances or other “flexible” benefits has yet to be considered in any reported cases.
 
[bookmark: co_anchor_a273200_1]Childcare vouchers
These vouchers can either be provided to employees on top of their normal salary or by way of salary sacrifice, whereby the employee agrees to a variation to their contract terms, reducing their salary in order to receive the vouchers. The question of whether such vouchers are considered a non-cash benefit or part of the employee’s wages or salary has been hotly debated among employment lawyers, as it has an impact on whether they are payable during maternity leave.
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Holiday accrual
Like other non-cash benefits, annual leave entitlement continues to accrue during OML and AML. There is also a right as a result of EU case law to carry over unused holiday entitlement to the next holiday year if it cannot otherwise be taken because of maternity leave. 
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Enforcement
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Detriment, dismissal and discrimination
An employee who is deprived of any contractual or discretionary benefits due to having taken OML or AML may (depending on the facts) have one or more of the following claims:
 
• Deduction from wages (s 13, ERA 1996). 
• That she has been subjected to a detriment for a reason connected with any of: pregnancy, giving birth, maternity suspension or taking OML or AML (reg 19, MPL Regulations).
• Breach of contract.
• Automatically unfair dismissal, if there is a serious breach of contract and she treats herself as constructively dismissed 
• A claim for pregnancy and maternity discrimination (and/or sex discrimination).
Likewise the dismissal of an employee to avoid the employer’s liability for SMP or other maternity related benefits (or indeed for any reason that relates to maternity leave or associated rights) would be automatically unfair and an act of pregnancy and maternity discrimination.
 
.
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Since April 2005, HMRC has had overall responsibility for the administration of SMP. Complaints about entitlement to SMP must be submitted to HMRC’s Statutory Payments Disputes Team within six months of the issue arising. (they can be contacted on 0191 22 55221).  An employer who refuses to pay SMP, following an HMRC decision that they are obliged to do so, may face a financial penalty up to a current maximum of £3,000 .
 
In theory an unlawful deductions from wages claim could be made for non-payment of SMP, as SMP counts as “wages” under s27 of the Employment Rights Act 1996 . However, employment tribunals do not have jurisdiction to decide if an employee is entitled to SMP. In Hair Division Ltd v MacMillan UKEATS/0033/12, the EAT confirmed that the issue of whether or not an employee was entitled to be paid SMP was one over which HMRC has exclusive jurisdiction. The only issue a tribunal could determine was whether or not the employee did in fact receive SMP from her employer (assuming the question of entitlement has been resolved).
 
However, there may be little point in the employee making an unlawful deductions claim against the employer once HMRC has made a decision in the employee’s favour, as she will usually be entitled in those circumstances to claim payment directly from HMRC (including any arrears) once the time limit for appeal by the employer has expired. She may also claim payment from HMRC in cases where the employer is insolvent (although this only applies to payments after the date of insolvency).
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Discrimination
Most of the EqA 2010 came into force on 1 October 2010, bringing together and re-stating the existing discrimination legislation concerning sex, race, disability, sexual orientation, religion or belief and age, and seeking to adopt a single approach where appropriate. 
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Discrimination under the Equality Act 2010
Pregnancy and maternity is identified as a protected characteristic in section 4 of the EqA 2010, and pregnancy and maternity discrimination in the workplace is prohibited in the specifically identified circumstances set out in s 18 it is unlawful for an employer to discriminate by treating:
 
• A job applicant or employee unfavourably because of her pregnancy or because of an illness she has suffered as a result of her pregnancy during the protected period (section 18(2)); or
• An employee unfavourably because she is on compulsory maternity leave or because she is exercising or seeking to exercise, or has exercised or sought to exercise, the right to ordinary or additional maternity leave (section 18(3) and (4)).
.
 
With regard to the terms of a woman’s work, the EqA 2010 addresses pregnancy and maternity equality in cases where a woman is employed, by setting out a “maternity equality clause” (section 73), a “maternity equality clause: pay” (s 74) and a “maternity equality rule” (s 75).
 
Section 74 of the EqA 2010 sets out how and when the maternity equality clause affects the calculation of a woman’s pay while she is on maternity leave. As a result:
 
• Any pay increase a woman receives (or would have received had she not been on statutory maternity leave) is taken into account in the calculation of her maternity-related pay if her contract does not already provide for this.
• Pay, including any bonus, is paid to a woman at the time she would have received it if she had not been on statutory maternity leave.
• A woman’s pay on her return to work following maternity leave will take into account any pay rise she would have received if she had not been on statutory maternity leave.
[bookmark: co_anchor_a54997_1]
[bookmark: co_anchor_a104259_1] 
Statutory maternity pay
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Who is eligible?
An employee will be entitled to SMP if:
 
• She has been continuously employed for at least 26 weeks by the end of the Qualifying Week, which is the 15th week before the expected week of childbirth (EWC). The 26-week period must include at least one day’s employment in the Qualifying Week. Note, the legislation refers to the “end of the week immediately preceding the 14th week” before the EWC, which is the same thing as the end of the Qualifying Week. 
• Her normal weekly earnings are not less than the Lower Earnings Limit (LEL) for National Insurance purposes.
• She is still pregnant 11 weeks before the start of the EWC (or has already given birth).
• She gives the employer at least 28 days’ notice (or, if that is not reasonably practicable, as much notice as is reasonably practicable) of the date she intends SMP to start.
• She supplies a certificate (usually a MAT B1) from a midwife or doctor, confirming the date of her EWC. This must be given to the employer either before the birth, no more than three weeks after the birth or, if she has good cause for delay, as soon as reasonably practicable.
• She has ceased work.
.
 

Non-eligible individuals may qualify for Maternity Allowance (MA). Individuals who do not qualify for SMP (for example, because they have left work before qualifying for SMP, have insufficient earnings or continuity of service, or are self-employed) may qualify for MA, which is a social security benefit paid by Jobcentre Plus.
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Who is an employee?
”Employee” for SMP purposes is wider than the standard definition in ERA 1996
 
[bookmark: co_anchor_a639207_1]
Ceasing work
SMP is available to “a woman who is or has been an employee” . Therefore it does not matter if she takes maternity leave, resigns, or is dismissed for any reason including redundancy, misconduct or even the fact that she has lost the right to work in the UK; provided she has qualified for SMP and has “ceased work”.
 
Dismissal or resignation after the qualifying week. An employee who is dismissed or resigns during maternity leave, or indeed at any time after the Qualifying Week (the 15th week before the EWC), will still be entitled to the full SMP entitlement from her former employer. It is more than likely that any contractual maternity pay and benefits will cease on termination, subject to anything contrary in the contract.
 
Dismissal or resignation before the end of qualifying week. An employee who is no longer employed in the Qualifying Week will not usually qualify for SMP because she will not satisfy the rule on continuity of employment. However, this rule is ignored in the very rare case of extremely premature birth before or during the Qualifying Week. In such a case the employee’s employment is calculated as if she had remained employed up to the end of the Qualifying Week (reg 4 (1), SMP Regulations). The rule is also relaxed if the employer dismisses the employee before the Qualifying Week solely or mainly to avoid SMP liability. In such a case she is deemed to have the necessary continuity if she had 8 weeks’ continuous employment at the date of dismissal (reg 3 (1), SMP Regulations).
 
Note that even if work has already ceased, SMP cannot start before the 11th week before the EWC unless birth has occurred earlier. 
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Normal weekly earnings
Both entitlement to SMP and the rate payable depend on the employee’s normal weekly earnings. Normal weekly earnings are calculated as a weekly average of the employee’s total gross earnings from the employer and any associated employers during a reference period (the “relevant period”).
 
As a rule of thumb, the earnings taken into account for monthly-paid employees are those set out on the last two pay slips before the end of the Qualifying Week (which is the 15th week before the EWC). For weekly-paid employees, the last eight pay slips are taken into account.
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What counts as earnings?
”Earnings” are calculated gross and include anything that is treated as earnings for national insurance purposes - that is, any remuneration or profit derived from employment (reg 20 (2), SMP Regulations). This will include any bonus, commission and overtime payments, whether contractual or not. A woman’s SMP entitlement can be significantly increased if an annual bonus is paid during the relevant period for assessing normal weekly earnings.
 
It will also include:
 
• Statutory sick pay, maternity pay, paternity pay and adoption pay.
• Arrears of pay following a tribunal’s reinstatement order.
• Any amount payable following a claim for interim relief where the tribunal has ordered the contract to continue.
• Any amount payable under a protective award.
(Regulation 20(4), SMP Regulations.)
 
Certain payments are excluded from the calculation. They fall into a number of broad categories, including:
 
• Payments in kind, such as accommodation and services.
• Certain non-cash vouchers including luncheon vouchers and childcare vouchers.
• Pension contributions.
• Payments under share incentive schemes.

Calculating normal weekly earnings
The precise method of calculation varies depending on whether the employee is paid weekly, monthly or at other (possibly irregular) intervals.
 
• If the employee is paid monthly:
• The reference period should be two months and the earnings should be the last two pay slips on or before the end of the Qualifying Week.
• Divide the total earnings by the number of months.
• Multiply that figure by 12 to get a year’s pay.
• Divide by 52 to arrive at normal weekly earnings.
• If the employee is paid weekly:
• The reference period should be eight weeks and the earnings should be the last eight pay slips on or before the end of the Qualifying Week.
• Divide the total earnings by the number of weeks to arrive at normal weekly earnings.
• If the employee is paid at other intervals:
• Count the number of days covered by the reference period.
• Divide the total earnings by the number of days.
• Multiply by seven to arrive at normal weekly earnings.
(reg 21, SMP Regulations.)
 
If the employee is eligible for a pay rise between the start of the relevant period and the end of her statutory maternity leave, SMP must be recalculated as if the pay rise had taken place at the beginning of the relevant period. This means that her SMP must be increased retrospectively, or that she may qualify for SMP if she did not previously.
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When SMP will stop
SMP will stop being payable if the employee returns permanently to work before the end of the SMP period, although special rules apply for up to 10 keeping-in-touch days (KIT days), where the employee comes back to work temporarily during maternity leave.
 
SMP will also cease to be payable altogether if:
 
• The employee is detained in custody or sent to prison (reg 9, SMP Regulations).
• The employee dies (reg 10 , SMP Regulations).
• The employee works for a new employer after the child is born.
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Employee resigns or is dismissed: SMP continues
If an employee is dismissed or resigns during her maternity leave, the leave will come to an end. However, if she is still entitled to SMP she will continue to receive it for the remainder of the SMP period. This is because SMP entitlement is not dependent on remaining an employee. However, if she starts work for a new employer her SMP will stop.
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Employee returns to work but takes sick leave: SMP resumes
Strictly speaking, SMP liability does not end merely because the employee returns to work. Rather, the SMP period continues to run, but SMP being payable during any week in which the employee works. (Note, a week is measured from the day the SMP period started). This is an important distinction. For example, if the employee returns to work early but falls sick before the end of the SMP period, the employee is entitled to SMP again, not statutory sick pay. The same applies if she resigns or is dismissed after returning to work, but before the end of the SMP period.
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Payment of SMP
SMP is payable at two different rates:
 
• First six weeks: the “earnings-related rate” (90% of the employee’s “normal weekly earnings”).
• Remaining 33 weeks: the “prescribed rate” or the earnings-related rate, whichever is lower.
 
The prescribed rate is set by the government for each tax year.
 
Where the employee’s SMP period straddles two tax years, the prescribed rate of SMP increases from the week (measured from Sunday to Saturday) in which April 6 falls.
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Recovery of SMP
Employers are entitled to recover all or most of payable (or paid) SMP from HMRC:
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Deductions from SMP
It is not possible to contract out of the obligation to SMP or limit an employee’s entitlement to SMP (section 164(6), SSCBA 1992).
 
However employers can make deductions from SMP. An agreement between an employer and an employee authorising any deductions from SMP will not be void by virtue of subsection (6)(a) if the employer:
 
• is authorised by that or another agreement to make the same deductions from any contractual remuneration which it is liable to pay in respect of the same period, or
• would be so authorised if he were liable to pay contractual remuneration in respect of that period.
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Insolvency of employer
If the employer becomes insolvent after the start of the 15th week before the expected week of childbirth and before the start of the employee’s SMP period, HMRC will pay the employee’s SMP. If the employer becomes insolvent during the SMP pay period, HMRC will pay SMP from the week in which the employer became insolvent (the employee should contact the HMRC Statutory Payment Disputes Team on 03000 560 630). It will help if the employer or the relevant insolvency practitioner, can let HMRC know which employees are affected so that it can pay them as soon as possible.
 
In England and Wales, an employer is “insolvent” for these purposes if a winding up or administration order is made, a resolution for voluntary winding up is passed, a receiver or manager is appointed, or a voluntary arrangement is approved. An individual employer is insolvent if they are declared bankrupt, has made a composition or arrangement with their creditors, or has died and the estate falls to be administered according to an order under section 421 of the Insolvency Act 1986. 
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Non-insolvency situations
Where the employer has failed to pay SMP but is not insolvent, HMRC will still take over payment of SMP (including any arrears) if HMRC has made a decision that SMP is payable, the time limit for appeal has passed, and the employer has not appealed or leave to appeal has been refused (r 7 (1), SMP Regulations). Where there has been an appeal, HMRC’s liability will depend on the decision of the First-tier Tribunal or Upper Tribunal as appropriate.
 
To obtain a decision the employee should contact the HMRC Statutory Payments Disputes Team on 03000 560 630.
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Enhanced contractual schemes
While it is not possible to contract out of the SMP Regulations or limit an employee’s entitlement to SMP, many employers provide a contractual right to maternity pay that exceeds the SMP entitlement. Contractual sums payable in respect of a week in which SMP is due can be counted towards the SMP liability for that week, if they relate to contractual remuneration, contractual maternity pay or contractual sick.
 
Ways of enhancing the statutory scheme include:
 
• Payment of full and/or part salary for some or all of the maternity leave period.
• Providing a return-to-work bonus to encourage employees back to work.
• An automatic right to take any unused paid annual leave entitlement at the beginning or end of maternity leave, thus delaying the employee’s expected return date by a corresponding amount.
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Limiting access to enhanced schemes
An employer that is considering offering contractual maternity benefits in excess of the statutory scheme may wish to consider imposing limits on the contractual scheme, for example:
 
• Stipulating a longer qualifying period of employment for access to the contractual scheme.
• Providing that employees who return from a period of maternity leave will not qualify for the enhanced scheme again unless they complete a further minimum period of service.
• Providing that an employee who does not come back to work for a minimum period (for instance, six months or a year) after her maternity leave must repay all or part of the enhanced maternity pay or any return to work bonus.
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There are a number of key areas of difficulty affecting both contractual and statutory schemes, sometimes arising out of the case law of the ECJ.
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The effect of pay rises on SMP
SMP is based on the employee’s average earnings during an eight-week reference period ending with the Qualifying Week. However, following Alabaster v Woolwich Plc [2004] ), the UK government had to amend the SMP Regs to provide that a pay rise which is (or would have been) awarded after the start of the eight week reference period but before the end of statutory maternity leave must be taken into account in calculating SMP, as if the pay rise had taken effect at the start of the reference period . In effect, this means that the pay rise is backdated for SMP purposes, and the woman on maternity leave will receive it earlier than other employees. Even if the pay rise is awarded in the last week of statutory maternity leave (by which time the woman may have already exhausted her entitlement to SMP), her whole SMP entitlement from day one will have to be recalculated and a top-up payment made.
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Regulation 21(7) of the SMP Regulations
Reg 21 (7) of the SMP Regulations provides that:
 
”In any case where:
 
(a) a woman is awarded a pay increase (or would have been awarded such an increase had she not then been absent on statutory maternity leave); and
 
(b) that pay increase applies to the whole or any part of the period between the beginning of the relevant period and the end of her period of statutory maternity leave,
 
her normal weekly earnings shall be calculated as if such an increase applied in each week of the relevant period.”
 




An employer that anticipates making a pay rise to an employee during maternity leave may adopt either of the following approaches:
 
• To pro-actively include the pay rise in the calculation of a woman’s SMP from the start. However, there is a risk that, if the employee resigns before the date the pay rise would have taken effect, the employer will have overpaid her and may be liable to make a repayment to HMRC if it has claimed SMP on the basis of the higher figure.
• To recalculate SMP when the pay rise is actually awarded, and for previous weeks to be topped-up with a lump sum payment. The Department for Work and Pensions does not recommend that employers wait until the employee has returned to work before making the top-up payment.
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.
 
As a result of Alabaster, amendments were made to section 1 of the EqPA 1970 on 1 October 2005. In effect, the provisions say little more than that the employee must receive the pay rise at the time it would otherwise have been awarded had she not been on leave, and that her contractual maternity pay must be “subject to” the pay rise. They do not explicitly require pay rises to be backdated in calculating contractual maternity pay (in the way that the SMP Regulations do in respect of SMP).
	
Section 74, EqA 2010
”(1) A term of the woman’s work that provides for maternity-related pay to be calculated by reference to her pay at a particular time is, if each of the following three conditions is satisfied, modified as mentioned in subsection (5).
 
(2) The first condition is that, after the time referred to in subsection (1) but before the end of the protected period:
 
(a) her pay increases, or
 
(b) it would have increased had she not been on maternity leave.
 
(3) The second condition is that the maternity-related pay is not:
 
(a) what her pay would have been had she not been on maternity leave, or
 
(b) the difference between the amount of statutory maternity pay to which she is entitled and what her pay would have been had she not been on maternity leave.
 
(4) The third condition is that the terms of her work do not provide for the maternity-related pay to be subject to:
 
(a) an increase as mentioned in subsection (2)(a), or
 
(b) an increase that would have occurred as mentioned in subsection (2)(b).
 
(5) The modification referred to in subsection (1) is a modification to provide for the maternity-related pay to be subject to:
 
(a) any increase as mentioned in subsection (2)(a), or
 
(b) any increase that would have occurred as mentioned in subsection (2)(b).
 
(6) A term of her work that:
 
(a) provides for pay within subsection (7), but
 
(b) does not provide for her to be given the pay in circumstances in which she would have been given it had she not been on maternity leave,
 
is so modified so as to provide for her to be given it in circumstances in which it would normally be given.
 
(7) Pay is within this subsection if it is:
 
(a) pay (including pay by way of bonus) in respect of times before the woman is on maternity leave,
 
(b) pay by way of bonus in respect of times when she is on compulsory maternity leave, or
 
(c) pay by way of bonus in respect of times after the end of the protected period.
 
(8) A term of the woman’s work that:
 
(a) provides for pay after the end of the protected period, but
 
(b) does not provide for it to be subject to an increase to which it would have been subject had she not been on maternity leave,
 
is modified so as to provide for it to be subject to the increase.
 
(9) Maternity-related pay is pay (other than statutory maternity pay) to which a woman is entitled:
 
(a) as a result of being pregnant, or
 
(b) in respect of times when she is on maternity leave.
 
(10) A reference to the protected period is to be construed in accordance with section 18.”
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Bonuses
If a woman takes maternity leave, is she entitled to receive a bonus that would otherwise have been payable had she not taken maternity leave? If so, should she receive the full amount of bonus for the year or only a pro-rated bonus, reflecting the length of time she has been actively at work during the bonus year?
 
The protections set out in the MPL Regs and ERA 1996 have proved unhelpful in answering these. They have been overtaken by developments in discrimination and equal pay law, arising out of Article 157 of the Treaty on the Functioning of the European Union (formerly Article 141 of the EC Treaty).
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During statutory maternity leave, all terms and conditions are preserved under s 71 (4) and (5) of ERA 1996 and Reg 9 of the MPL Regulations, except those related to “remuneration”, defined for this purpose as sums payable “by way of wages or salary”.

In Hoyland v Asda Stores Ltd [2005, a bonus was expressed to be discretionary but, in practice, was paid annually to all eligible employees through the normal payroll, with deductions for tax and national insurance contributions, and was also pensionable. The EAT held that the bonus was “wages or salary” and was therefore excluded by virtue of regulation 9 of the MPL Regulations. A pro rata reduction to reflect the time Ms Hoyland had spent on maternity leave was therefore not a breach of the MPL Regulations. (This aspect of the EAT’s decision was not appealed to the Court of Session).
 
An employee would in theory remain entitled (in full) to any bonus that fell outside the definition of “remuneration” although it is hard to imagine such a scenario, and we are not aware of any reported case in which the ERA 1996 or MPL Regulations have enabled an employee to claim a bonus during maternity leave.
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Guiding principles: EU equal pay law
Article 157 of the Treaty on the Functioning of the European Union (formerly Article 141 of the EC Treaty) provides for equal pay between men and women. “Pay” under Article 157 includes all consideration received directly or indirectly by a worker in connection with employment, in cash or in kind, whether immediate or future, and whether paid by virtue of a contract, legislative provision or on a voluntary or discretionary basis.
 
However, a woman on maternity leave cannot simply claim equal pay with a man at work, since she is “in a special position which requires [her] to be afforded special protection, but which is not comparable either with that of a man or… a woman actually at work” (Gillespie v Northern Health and Social Services Board [1996]).
 
In Lewen v Denda [1999], the ECJ held that:
 
• An employer could not simply refuse to pay a bonus to a woman on maternity leave, where it constitutes retroactive pay for work done. However, it could make a pro rata reduction to take account of the absence, ignoring the period during which the employee is legally prohibited from working (which in UK law means the two-week period of compulsory maternity leave (CML) under s 72 of ERA 1996 - see the EAT’s decision in Hoyland above). We refer to this pro rata allocation of bonus below as the “Lewen principle”.
• Total non-payment of a bonus during maternity leave would not be a breach of Article 141 (now Article 157) where the only condition is that the employee is in “active service” at the time of payment. (For example, where the employer makes a bonus payment to all employees who are actively working on a particular date, with no reduction for those who had started working for the employer part-way through the year.)
The ECJ did not deal in any detail with the possibility that the bonus was an incentive for future work, seemingly conflating this with the “active service at the time of payment” condition. No difference would have arisen on the facts of the case, although it was clear from the Advocate General’s opinion that these were two separate issues. He took the view that if the bonus was an incentive for future work over a reference period the employee would not be entitled to the bonus if she was going to be on leave for the whole of that reference period (as would have been the situation in this case). Although it was unnecessary on the facts of the case to express an opinion on this issue, the implication of the Advocate General’s reasoning was seemingly that if the employee was going to return to work before the end of the reference period, she ought to be entitled to a pro rata bonus for the remainder of that period.
 
In any event, the Advocate General found it hard to believe that a bonus would be paid only as an incentive for future performance, and thought it more likely it would be at least in part a reward for past services. In deciding whether this was truly the purpose of the bonus, he said that the court would have to consider what the employer’s attitude would be towards an employee who had only just started working for the employer when the bonus is declared, and an employee who starts maternity leave shortly after the bonus is paid.
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UK discrimination law
Reduction or non-payment of a bonus to a woman who is (or was, or will be) on maternity leave is prima facie a form of pregnancy and maternity discrimination under s18 EqA as it amounts to “unfavourable treatment” because of pregnancy or maternity leave. Such discrimination by an employer is generally unlawful (s 39 EqA 2010), but there are a number of exceptions to this rule, particularly where pay is concerned.
 
First, pregnancy and maternity discrimination will not be unlawful under section 39 if it relates to “pay” and arises under a term of the employment contract (s 76 (1) and 1 (A) EqA 2010). In such cases, we must look to the “maternity equality clause” in s 74 which implements the Lewen principle.
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Bonuses regulated by contract
The maternity equality clause provides that any contractual provisions relating to pay or bonus must be treated as providing for the following to be given to a woman on maternity leave, in the circumstances in which it would normally be given:
 
• Pay (including bonus) in respect of the period before statutory maternity leave started.
• Bonus in respect of the period of compulsory maternity leave.
• Bonus in respect of the period after the end of maternity leave.
(s 74 (7), EqA 2010.)
 
This broadly implements the Lewen principle in relation to contractual terms.
 
Performance-related bonuses (whether based on individual, team or company targets) and other regular bonuses such as a Christmas bonus can often be seen as deferred pay for past work, and are therefore likely to fall within s 74. Employers should therefore include provision in any written scheme for a pro rata apportionment to employees on maternity leave.
 
There is no definition of what amounts to “pay” (or “bonus”) for the purposes of s 74 Given that this is intended to implement EU equal pay law which covers the whole remuneration and benefits package, a wide definition is to be expected. The same principles would therefore be likely to apply to other types of deferred remuneration such as awards under share schemes and other long term incentives.
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Discretionary bonuses
A similar rule applies to non-contractual payments under Para 17 sch 9 EqA which applies the Lewen principle. The effect of paragraph 17 on “pay” is that discrimination during maternity leave is only unlawful in so far as the bonus relates to time when the employee is not on maternity leave or (where bonuses, but not other forms of pay, are concerned) is on compulsory maternity leave. Pay in this context means a benefit consisting of the payment of “wages or salary” which is not regulated by the contract (paragraph 17(5), Schedule 9).
 
A purely discretionary bonus (such as the Christmas bonus in Lewen v Denda) could potentially fall into this category. However, in Hoyland the Court of Session held (in relation to similar wording provisions in section 6 of the SDA) that a bonus entitlement did not need to be part of the formal contract, provided that it was “regulated” by it in the sense that “but for the existence of the contract of employment the bonus would not be paid”. On this basis it seems likely that even a discretionary bonus would in fact fall to be considered along with contractual bonuses under section 74 rather than under paragraph 17 of schedule 9. The point is of little practical significance as far as most bonus payments are concerned because the Lewen principle would sill apply .
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Scope for further argument
Is there still any scope for an employee to argue that she should be paid a full bonus with no pro rata reduction for maternity leave?
 
There is an argument based on the EAT’s decision in Gus Home Shopping Ltd v Green & Ors, a direct discrimination case pre-dating implementation of any specific legislative provisions on pregnancy or maternity discrimination in UK law. When an employer introduced a discretionary loyalty bonus to encourage employees to stay during a difficult period in which it was relocating its premises, two employees who were on maternity leave for all or part of the relevant period suffered total or partial loss of the bonus. The EAT held that it was direct sex discrimination under the SDA to reduce the bonus on grounds that the women were on maternity leave.
 
However, GUS is now of doubtful authority (indeed the EAT commented as long ago as 2005 in Hoyland that it’s “value as a precedent seems ... slight”).
 
An employee making that argument today under the EqA 2010 would have to show that the bonus is both non-contractual (as section 74 enables a pro rata reduction to contractual bonuses), and not within the definition of “pay”. 

“Pay” under paragraph 17 is defined as benefits consisting of “the payment of money... by way of wages or salary” where the provision of those benefits is “not... regulated by the [employment] contract”. Only if the employee were to succeed in arguing that the bonus was neither regulated by the contract nor a form of “pay”, would a reduction of her bonus amount to unlawful discrimination by virtue of section 39. This is a difficult argument to sustain, for two reasons. First, the Court of Session in Hoyland held that a discretionary bonus was still “regulated by” the contract of employment if “but for the existence of the contract of employment the bonus would not be paid”. . Secondly, the argument that a discretionary bonus is not a payment “by way of wages or salary” seems contrived, especially where the bonus is related at least in part to past or future job performance.
 
Similarly, under reg 9 of the MPL Regulations an employee would be entitled to full payment of any bonus but only if it could be argued that it was not “remuneration” (again, defined as sums payable “by way of wages or salary”).
 
Some other areas for future argument in bonus cases where the employee has been on maternity leave are likely to be:
 
• The extent to which the bonus represents, on the facts of the case, retroactive pay for past performance, or an incentive for future performance - particularly in relation to the reference period over which the bonus is intended to reward (or incentivise) such performance. For example, if it is a performance bonus, over what reference period is performance assessed? If it is a future incentive, over what reference period is the incentive intended to operate? If it is a year, the employee is likely to be entitled to a larger share than if the reference period is six months. In many cases where a bonus is paid annually (whether on a contractual or discretionary basis) the likely inference is that it is retroactive pay for work done over the year. If the employers make pro rata reductions for employees who have started work during the year, this is likely to reinforce such a conclusion.
• Where a bonus is based on individual measurable performance criteria (such as a sales target), the extent to which those criteria should also be adjusted or pro-rated to take account of the time spent on maternity leave. For example, should a sales target of £100,000 (below which no bonus would be payable) be halved to £50,000 if the employee has spent half the year on maternity leave? It is arguable that failure to do so would amount to pregnancy and maternity discrimination, indirect sex discrimination, and/or detriment under reg 19 of the MPL Regulations.
· Where a bonus is based purely on a discretionary decision by a manager exercising their subjective judgment (rather than objectively-measurable criteria), the extent to which that subjective judgment may have been negatively influenced by the employee’s maternity leave or stereotypical assumptions about the employee’s future worth or commitment now that she has children. 





Childcare vouchers

Many employers provide employees with childcare vouchers as a benefit of their employment, usually by way of a “salary sacrifice” arrangement, which has certain tax and NIC advantages to both the employer and the employee..
 
During OML (and now AML), the employee is entitled to all the usual benefits of her employment, except her remuneration, which may (subject to eligibility) be replaced by SMP or the employer’s own maternity pay scheme, if any. Remuneration is defined as “sums payable to the employee by way of wages or salary” (reg 9 MPL Regulations). 
 
To date there has been uncertainty over whether an employee’s entitlement to childcare vouchers continues during maternity leave in addition to SMP. This has arisen because of confusion about whether the vouchers should be treated as part of the employee’s “remuneration” (which does not continue during maternity leave) or as a non-cash benefit (which must continue). 
 

To some extent, this uncertainty has been resolved by the EAT’s decision in Peninsula Business Services Ltd v Donaldson [2016] In that case, the EAT held that childcare vouchers provided under a salary sacrifice scheme are part of the employee’s “remuneration” under regulation 9 of the Maternity and Parental Leave etc Regulations 1999, and therefore do not have to be provided during maternity leave (by contrast, childcare vouchers provided outside a salary sacrifice scheme were held to be a non-cash benefit rather than remuneration, and so should continue to be provided). To hold otherwise would have amounted to a windfall for the employee. The EAT expressed its decision “somewhat tentatively”; it is also possible that the decision may be appealed. In light of this, employers may wish to await further developments before deciding to change their policy in relation to childcare vouchers.
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Implications of the uncertainty
In Peninsula, the EAT characterised childcare vouchers provided by way of salary sacrifice as “diverted salary” rather than a non-cash benefit, which meant that they did not have to be maintained during maternity leave. (By contrast, and somewhat anomalously, childcare vouchers provided on top of salary were classed as non-cash benefits rather than remuneration). HMRC’s guidance to the contrary was held to be incorrect.
 
HMRC’s view (prior to Peninsula) has been that childcare vouchers are non-cash benefits rather than “remuneration”, even if they have been provided by way of salary sacrifice. Accordingly, many employers will have chosen to follow the HMRC guidance to date and may be reluctant to change their approach, notwithstanding the decision in Peninsula. This is because:
 
• It is possible that the Peninsula decision will be appealed.
• There may be policy reasons to continue to incentivise women by offering childcare vouchers during maternity leave, notwithstanding the ruling in Peninsula.
• Seeking to vary contracts of employment or salary sacrifice scheme rules may be cumbersome and unattractive to employers, particularly in light of the fact that salary sacrifice schemes are likely to be closed to new entrants from 2018.
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Pensions
Broadly speaking, an employer must continue to make pension contributions during OML and any period of paid AML as if the employee had been working normally and earning full salary. However, any employee contributions will be based on maternity pay, not full salary.
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