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TUPE

Is the matter a TUPE transfer?

For the matter to qualify as a TUPE transfer under the 2006 TUPE Regulations[footnoteRef:1], the cancelling of the contract with Illuminate by Big Business Ltd (BBL) and moving to a new internal system of general electrical “fixing” will need to meet the criteria for being either a business transfer[footnoteRef:2] or a service provision change[footnoteRef:3]. [1:  Transfer of Undertakings (Protection of Employment) Regulations 2006 [TUPE Regulations 2006]]  [2:  TUPE Regulations 2006, S3(1)(a)]  [3:  TUPE Regulations 2006, S3(1)(b)] 


Yes, TUPE transfer

The most likely scenario for the matter to be considered a TUPE transfer is as a service provision change with BBL bringing the general electrical “fixing” in-house[footnoteRef:4]. The specific provisions that must be met are set out below. [4:  TUPE Regulations 2006, S3(1)(b)(iii)] 

Immediately before the change takes place, there must be an organised grouping of Illuminate employees assigned to carry out activities on behalf of BBL[footnoteRef:5]. The mere grouping of employees will not be enough to satisfy this provision and a consciousness behind the grouping will need to be established[footnoteRef:6]. As Illuminate has a team of 15 employees who spend the majority of their time working on site for BBL, it is likely that this provision will be met. That the contract between Illuminate and BBL is not for a specific event or a short-term arrangement means that it is more likely to be deemed a TUPE transfer[footnoteRef:7]. [5:  TUPE Regulations 2006, S3(3)(a)]  [6:  Seawell Ltd. v Ceva Freight (UK) Ltd [2013] IRLR 76]  [7:  TUPE Regulations 2006, S3(3)(a)(ii)] 

The general electrical “fixing” activities that BBL are proposing to bring in-house are fundamentally the same as those currently provided by Illuminate. There is no suggestion of intention to change the activities, only who will be undertaking them, meaning that another provision set out by the TUPE Regulations will be met[footnoteRef:8]. [8:  The Collective Redundancies and Transfer of Undertakings (Protection of Employment)(Amendment) Regulations 2014, Regulation 5] 


No, not TUPE transfer

As the matter is not a merger, sale of business, a change of franchise, or sale of a sole trader’s business or partnership, it is unlikely to be considered a business transfer under the TUPE Regulations[footnoteRef:9]. [9:  CIPD, A guide to TUPE Transfers, CIPD Web site, London, CIPD, 2022, p.2, https://www.cipd.co.uk/Images/8208-a-guide-to-tupe-transfers-web_tcm18-44310.pdf (accessed 3 April 2022)] 

If it can be shown that Illuminate employees are not assigned to BBL, then the matter may not be a TUPE transfer due to the contractual obligations and organisational structure of Illuminate. A preoccupation of work with BBL will not be sufficient should Illuminate employees spend a greater proportion of their time working for another organisation at another time[footnoteRef:10]. Sight of the job description or statement of duties of Illuminate employees would shed further light on the relationship and structure. [10:   London Borough of Hillingdon v Gormanley & Ors [2014] UKEAT 0169_14_1912] 


Conclusion

The general electrical “fixing” service provided by Illuminate is being brought in house and therefore fits the bill as a service provision change under the TUPE Regulations. That 15 Illuminate employees spend 85% of their time working for BBL, much of it on site, will be a considerable contributing factor in determining that the employees are a grouping assigned to BBL. In conclusion, it is more likely than not that the matter will be found to be a TUPE transfer.
Whether a matter is considered a TUPE transfer or not can be extremely challenging. To offer some reassurance, the Employment Appeal Tribunal (EAT) found in the case of Royal Mail Group Ltd v Communication Workers Union[footnoteRef:11] that an organisation is not automatically in breach of the Regulations for misidentifying a TUPE transfer if they held a genuine belief that it was not one. Meaning that there may be legal leeway should the matter be genuinely misidentified. It is recommended that further information and legal advice is sought to determine whether the matter is in fact a TUPE transfer. [11:  Royal Mail Group Ltd v Communication Workers Union [2009] EWCA Civ 1045 CA] 



Legal obligations

For both parties

Both BBL and Illuminate are legally required to engage with their affected employees, to provide information in relation to the transfer and to meaningfully consult with them on the process[footnoteRef:12]. [12:  TUPE Regulations 2006, S13] 

The duty to inform affected employees means that both organisations will need to advise that the transfer will be taking place, the proposed date of transfer, and all reasons for it,[footnoteRef:13] in addition to any legal[footnoteRef:14], economic[footnoteRef:15] and social[footnoteRef:16] implications of the transfer[footnoteRef:17], and any measures that either organisation envisages they will take[footnoteRef:18]. In relation to timing, the Regulations state that information should be provided “long enough before a relevant transfer to enable the employer of any affected employees to consult the appropriate representatives of any affected employees”[footnoteRef:19]. [13:  TUPE Regulations 2006, S13(2)(a)]  [14:  Legal implications could include impact on employees’ rights, both contractual and statutory.]  [15:  Economic implications could include impact on employees’ pay and benefits.]  [16:  Social implications could include change in working hours and potential relocation of the organisation.]  [17:  TUPE Regulations 2006, S13(2)(b)]  [18:  TUPE Regulations 2006, S13(2)(c)]  [19:  TUPE Regulations 2006, S13(2)] 

Regarding who are the appropriate representatives of affected employees, in this matter as both BBL and Illuminate have recognised trade unions, it is those that both organisations will need to consult with.[footnoteRef:20] [footnoteRef:21]. In the event that any employees of BBL or Illuminate are not members of IWU or Federation of Electrical Workers (FEW), then appropriate representatives will need to be appointed or elected by outstanding affected employees[footnoteRef:22]. [20:  TUPE Regulations 2006, S13(3)(a)]  [21:  BBL will need to inform and consult with the IWU, whilst Illuminate will need to do the same with the Federation of Electrical Workers (FEW)]  [22:  TUPE Regulations 2006, S13(3)(b)] 

The legal obligation to consult will come into effect should BBL or Illuminate envisage that they will be taking measures in relation to any of their affected employees[footnoteRef:23]. Acas advise that ‘measures’ cover working practices and it is only these that should be discussed during the consultation and not the transfer itself[footnoteRef:24]. Both organisations only need to consult on what they know will happen and not other potential outcomes. It is important to note that consultation needs to be undertaken sincerely with a view to seeking agreement[footnoteRef:25]; however, there is no legal obligation to reach agreement. [23:  TUPE Regulations 2006, S13(6)]  [24:  Acas, Employee rights during a TUPE transfer, Acas Web site, Acas, 2022, https://www.acas.org.uk/employee-rights-during-a-tupe-transfer/how-your-employer-should-inform-and-consult-you-during-tupe (accessed: 13 April 2022)]  [25:  TUPE Regulations 2006, S13(6)] 


BBL specific obligations
In addition to the obligations outlined above, BBL are legally obligated to provide Illuminate with information in relation to the transfer and any measures it envisages it will take in time to allow Illuminate to perform its obligation to inform the appropriate representatives (FEW)[footnoteRef:26] [footnoteRef:27]. [26:  TUPE Regulations 2006, S13(4)]  [27:  Acas, Handling TUPE Transfers, Acas Web site, Acas, 2022, p.22 https://www.acas.org.uk/sites/default/files/2019-04/Handling-TUPE-Transfers-The-Acas-Guide.pdf (accessed: 13 April 2022)] 

BBL are also obligated to consult with its current employees on any measures that may be taken which may impact them.

Illuminate specific obligations
In addition to the obligations outlined above, Illuminate will also be legally obligated to provide BBL with information relating to the transferring employees, known as Employee Liability Information (ELI)[footnoteRef:28]. ELI includes the identity and age[footnoteRef:29] of transferring employees, particulars of employment[footnoteRef:30], information within the last two years in relation to any disciplinary and grievance processes[footnoteRef:31], or legal matters, such as a claim or tribunal[footnoteRef:32], and any collective agreements[footnoteRef:33]. Illuminate will need to provide this information in writing or ensure that it is readily accessible to BBL[footnoteRef:34]. [28:  TUPE Regulations 2006, S11]  [29:  TUPE Regulations 2006, S11(1)(a)]  [30:  TUPE Regulations 2006, S11(1)(b) – as outlined by the Employment Rights Act 1996, S1]  [31:  TUPE Regulations 2006, S11(1)(c) – as per the Employment Act 2002 (Dispute Resolution) Regulations 2004, S1]  [32:  TUPE Regulations 2006, S11(1)(d)]  [33:  TUPE Regulations 2006, S11(1)(e)]  [34:  TUPE Regulations 2006, S11(1)] 

The ELI must be provided within 28 days of the transfer and must be accurate, up-to-date, and secure[footnoteRef:35]. Acas suggest that it is good practice for this information to be sent at the earliest opportunity[footnoteRef:36] [35:  Acas, Handling TUPE Transfers, Acas Web site, Acas, 2022, p.30 https://www.acas.org.uk/sites/default/files/2019-04/Handling-TUPE-Transfers-The-Acas-Guide.pdf (accessed: 13 April 2022)]  [36:  Acas, Handling TUPE Transfers, Acas Web site, Acas, 2022, p.22 https://www.acas.org.uk/sites/default/files/2019-04/Handling-TUPE-Transfers-The-Acas-Guide.pdf (accessed: 13 April 2022)] 
















Redundancy

Redundancy and selection issues

Management are correct in their deduction that the matter is a redundancy situation, as per the Employment Rights Act 1996[footnoteRef:37]. The CIPD would support this view, advising that it is a true redundancy should the dismissal be “attributable to the fact that the employer requires fewer employees to carry out work of a certain kind”[footnoteRef:38]. [37:  Employment Rights Act 1996, S139(b)(i) – redundancy is considered if the reason for dismissal is wholly or mainly attributable to the fact that the requirements of the business for employees to carry out work of a particular kind have ceased or diminished.]  [38:  CIPD, Redundancy Q&As, CIPD Web site, London, CIPD, 2022, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/questions (accessed: 17 April 2022)] 

Before selecting employees for redundancy, BBL should determine the pool of employees who are at risk. In this case, and in line with CIPD advice[footnoteRef:39], this is likely to be all 45 BBL employees, with the assumption that all work to both maintain Production Equipment and undertake general electrical “fixing”. [39:  The CIPD advise “the pool should contain all employees who undertake a similar type of work in a particular department”. CIPD, Redundancy Q&As, CIPD Web site, London, CIPD, 2022, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/questions (accessed: 17 April 2022)] 

In selecting employees for redundancy, following IWU’s suggestion of a “last in, first out” approach could lead to indirect age discrimination, and possibly sex discrimination, under the Equality Act 2010[footnoteRef:40]. Although not illegal and in certain circumstances “last in, first out” can be considered a valid selection method[footnoteRef:41], both the CIPD[footnoteRef:42] and Acas[footnoteRef:43] highlight the risks involved in this approach and length of service should ideally not be used as a sole criterion. In Rolls Royce v Unite the Union (2009)[footnoteRef:44], it was suggested considering length of service as part of a wider approach could be seen as reasonably fulfilling a business need and therefore more appropriate. BBL should use a broader scoring matrix and include length of service as a criterion, as doing so may reassure IWU that although “last in, first out” will not be used, they do have a voice. Continuing to consult with IWU is strongly recommended, as not appropriately consulting with employees or their representatives regarding selection methods can lead to unfair dismissals[footnoteRef:45].  [40:  Equality Act 2010, S19]  [41:  “While last in first out is not everyone's first choice these days it cannot be said to be an irrational method to choose. It is an entirely objective criterion”, See Allan v Oakley Builders and Groundwork Contractors Ltd. [2019] Case No. 1403798/2018]  [42:  CIPD, Redundancy Q&As, CIPD Web site, London, CIPD, 2022, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/questions (accessed: 17 April 2022)]  [43:  Acas, Age discrimination: key points for the workplace, Acas Web site, Acas, 2019, p.16, https://www.acas.org.uk/sites/default/files/2021-03/age-discrimination-key-points-for-the-workplace.pdf (accessed: 17 April 2022)]  [44:  Rolls-Royce Plc v Unite the Union [2009] EWCA Civ 387]  [45:  King v Eaton Ltd [1996] IRLR 199 CS] 

When using length of service as a selection criterion, previous service with Illuminate will need to be considered, as the service of those employees who transferred continued with BBL as part of the TUPE transfer[footnoteRef:46]. To note, only employees who have two or more years’ service will be able to make a claim of unfair dismissal[footnoteRef:47] and in this matter, it would also include any previous service with Illuminate. [46:  Acas, Employee rights during a TUPE transfer, Acas Web site, Acas, 2021, https://www.acas.org.uk/employee-rights-during-a-tupe-transfer/transferring-to-your-new-employer (accessed: 17 April 2022)]  [47:  UK Government, Dismissing Staff, UK Government Web site, UK Government, 2022, https://www.gov.uk/dismiss-staff/eligibility-to-claim-unfair-dismissal (accessed: 17 April 2022)] 

When using a scoring matrix, BBL should avoid using subjective criteria, such attitude and behaviour, and focus on objective criteria, such as skills, experience, and disciplinary records[footnoteRef:48]. Under the TUPE Regulations, only records from the previous two years would have transferred with former Illuminate employees[footnoteRef:49] and therefore, in the interest of fairness, BBL may want to contemplate only considering records from the previous two years in the criteria for the entire selection pool. When choosing selection criteria, it must not be directly or indirectly discriminatory and BBL will need to be careful that any criteria does done disproportionately impact a particular group[footnoteRef:50]. [48:  CIPD, Redundancy Q&As, CIPD Web site, London, CIPD, 2022, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/questions (accessed: 17 April 2022)]  [49:  D. Lewis & M. Sargeant, Employment Law The Essential, Kogan Page, London, 2020, p.334]  [50:  CIPD, Redundancy: An introduction, CIPD Web site, London, CIPD, 2021, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/factsheet#7113 (accessed: 18 April 2022)] 


A compliant and fair process

The key to following a fair and compliant process is to be transparent, objective, and reasonable throughout.
Acas advise that before starting any redundancy process, all other options should be considered[footnoteRef:51]. BBL should explore this and should no other options prove suitable, then BBL should proceed to determine which employees form the pool for redundancy selection. As part of the planning stage, BBL should determine whether there are any redundancy policies to follow, and calculate the redundancy package. Acas recommend working with employees and representatives to create a redundancy plan to be shared with employees[footnoteRef:52]. [51:  According to Acas, other option may include an offer of voluntary redundancy, change in working hours, relocation of employees, changes to overtime arrangements, and a release of any contracted workers. See, Acas, Managing staff redundancies: step by step – Check if redundancies are necessary, Acas Web site, Acas, 2022, https://www.acas.org.uk/manage-staff-redundancies (accessed: 17 April 2022)]  [52:  Acas, Managing staff redundancies: step by step – Follow the right process, Acas Web site, Acas, 2022, https://www.acas.org.uk/manage-staff-redundancies/follow-the-right-process (accessed: 18 April 2022)] 

To limit the amount of compulsory redundancies, it would be prudent for BBL to invite employees to put themselves forward for voluntary redundancy. BBL should make the offer as widely as possible, not pressurise or single anyone out, and must select employees in a fair way[footnoteRef:53]. [53:  Acas, Managing staff redundancies: step by step – Check if redundancies are necessary, Acas Web site, Acas, 2022, https://www.acas.org.uk/manage-staff-redundancies (accessed: 17 April 2022)] 

BBL will be legally required to consult with employees throughout the process and the consultation will need to be fair and proper[footnoteRef:54]. In the case of Thomas v BNP Paribas Real Estate[footnoteRef:55], it was suggested a consultation which was ‘perfunctory and insensitive’ could lead to a judgement that the matter was managed unfairly. [54:  D. Lewis & M. Sargeant, Employment Law The Essential, Kogan Page, London, 2020, p.293]  [55:  Thomas v BNP Paribas Real Estate Advisory and Property Management UK Ltd UKEAT/0134/16/JOJ] 

As BBL will be seeking to make 23 people redundant, the organisation has a legal duty to collectively consult with appropriate representatives of all affected employees[footnoteRef:56]; IWU and FEW in this instance as the recognised trade unions. Any employees who take up an offer of voluntary redundancy will also be included in the 23 for redundancy and so collective consultation will still be triggered[footnoteRef:57]. As this will be a collective consultation matter, BBL will need to begin consultation at least 30 days prior to the first dismissal taking place[footnoteRef:58]. Failure to do so would be a failure of legal obligations, lead to unfair dismissal claims, and may damage BBL’s reputation, as was recently seen in the recent matter with P&O[footnoteRef:59]. BBL will also need to inform the Secretary of State of the redundancies[footnoteRef:60]. Individual consultations will still need to take place and can run concurrently to collective consultation[footnoteRef:61].   [56:  If there are more than 20 employees being made redundant at one establishment within 90 days then there is duty to collectively consult. See, Trade Union and Labour Relations (Consolidation) Act 1992, Chapter 2]  [57:  See Optare Group plc v TGWU [2007] IRLR 931]  [58:  Trade Union and Labour Relations (Consolidation) Act 1992, Chapter 2]  [59:  People Management, P&O Sackings: Is ferry operator’s decision legal?, People Management Web site, CIPD, 2022, https://www.peoplemanagement.co.uk/article/1751838/p-o-sackings-ferry-operators-decision-legal (accessed: 20 April 2022)]  [60:  Trade Union and Labour Relations (Consolidation) Act 1992, Chapter 2]  [61:  CIPD, Redundancy collective consultation Q&As, CIPD Web site, London, CIPD, 2020, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/redundancy-collective-consultations-questions (accessed: 18 April 2022)] 

BBL will need to arrange an initial meeting with affected employees where it should inform them of the risk of redundancy, the reasons behind the redundancy, the number of redundancies that are being considered, and the next steps in the process[footnoteRef:62]. Following the meeting, the employees who are at risk of redundancy should be written to informing them of the fact and confirming the content of the meeting. [62:  Acas, Managing staff redundancies: step by step - Tell employees, Acas Web site, Acas, 2022, https://www.acas.org.uk/manage-staff-redundancies/tell-employees (accessed: 18 April 2022)] 

As outlined above in ‘Redundancy and selection issues’, BBL should determine the criteria by which it selects employees, with a scoring matrix to include length of service recommended. The CIPD recommend that, if possible, scoring should “be carried out independently by at least two managers who know all employees in the selection pool”[footnoteRef:63]. Should this not be possible, the scoring should be undertaken as objectively as possible. [63:  CIPD, Redundancy: An introduction, CIPD Web site, London, CIPD, 2021, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/factsheet#7113 (accessed: 18 April 2022)] 

Once scores have been decided, individual meetings should take place where employees who have been selected for redundancy are provided with a copy and explanation of the scoring and have an opportunity to challenge[footnoteRef:64]. During this meeting, BBL will need to serve notice to the employee, advise of redundancy pay and any other outstanding payments, and outline a process to appeal the decision[footnoteRef:65]. Although not a legal requirement, Acas advise that having an appeals process is good practice[footnoteRef:66]. [64:  CIPD, Redundancy Q&As, CIPD Web site, London, CIPD, 2022, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/redundancy/questions (accessed: 17 April 2022)]  [65:  Acas, Managing staff redundancies: step by step – Give employees notice of redundancy, Acas Web site, Acas, 2022,  https://www.acas.org.uk/manage-staff-redundancies/give-employees-notice-of-redundancy (accessed 18 April 2022)]  [66:  Acas, Managing staff redundancies: step by step – Offer an appeals process, Acas Web site, Acas, 2022,  https://www.acas.org.uk/manage-staff-redundancies/offer-an-appeals-process (accessed: 18 April 2022)] 

The decision and subsequent termination of contract of those who are being made redundant should be confirmed to the employee in writing[footnoteRef:67]. [67:  Acas, Managing staff redundancies: step by step – Give employees notice of redundancy, Acas Web site, Acas, 2022,  https://www.acas.org.uk/manage-staff-redundancies/give-employees-notice-of-redundancy (accessed 18 April 2022)] 

Variation of contract

Options for changing the terms and conditions
There are three main options available to BBL, which may allow the organisation to change the contract and introduce a mobility clause into the terms and conditions. The options are, to agree the change through consultation, to make the change unilaterally, and to dismiss employees and offer them re-engagement on new terms with the mobility clause included [footnoteRef:68]. [68:  CIPD, Contracts of employment, 2021, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet (accessed 20 April 2022)] 


Agree through consultation
Both Acas[footnoteRef:69] and the CIPD[footnoteRef:70] suggest that organisations aim to agree contract changes through consultation. [69:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)]  [70:  “Having employees agree to any variation to their contract of employment is the best outcome”. See, CIPD, Contracts of employment, 2021, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet (accessed 20 April 2022) ] 

To include the mobility clause through consultation, BBL should engage with IWU and FEW, as the recognised trade unions and employee representatives, as well as individual employees[footnoteRef:71]. Consultation would involve listening to employees’ concerns and working with them to arrive an agreement. Consultation will need to “be a genuine two-way discussion about whether a change is needed and what kind of change is appropriate”[footnoteRef:72]. Given the previous hostility displayed by employees towards greater mobility, offering a small incentive, as suggested by the CIPD,[footnoteRef:73] may make this a more viable option. [71:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)]  [72:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)]  [73:  CIPD, Contracts of employment, 2021, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet (accessed 20 April 2022)] 


Advantages
Some of the main advantages of BBL introducing the mobility clause through consultation are relationship based, such as building trust and maintaining good working relations as well as avoiding potential disagreements and conflict within the organisation[footnoteRef:74]. Following this option in the first instance will place BBL on a stronger legal footing should the organisation wish to proceed with unilateral variation or dismissing and rehiring. [74:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)] 


Disadvantages
The process can be lengthy and there is no guarantee that BBL will reach agreement to achieve its desired outcome. Considering the previous hostility of employees towards a mobility clause, it is likely that any consultation will prove challenging.

Make changes unilaterally
In theory, altering terms and conditions unilaterally can be a breach of contract as this can only be done through mutual agreement[footnoteRef:75], as found in the case of Adamas Ltd v Cheung[footnoteRef:76]. However, BBL can still pursue this as an option and could seek to rely on implied agreement should employees continue to work for a considerable period after the clause is introduced[footnoteRef:77]. This option is risky as the employee could continue to work under protest and bring a claim for breach of contract, or resign and bring a claim for constructive or wrongful dismissal against BBL[footnoteRef:78]. [75:  D. Lewis & M. Sargeant, Employment Law The Essential, Kogan Page, London, 2020, p.238]  [76:  Adamas Ltd v Cheung [2011] IRLR 1014]  [77:  See Aparau v Iceland Frozen Foods [1996] IRLR 119]  [78:  CIPD, Contracts of employment, 2021, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet (accessed 20 April 2022)] 

Whether the existing flexibility clause will support a unilateral variation of the contract will be explored below.


Advantages
The main advantage for BBL is that it will be able to introduce the mobility clause in the form that it would like without having to make concessions.

Disadvantages
Acas advise that not consulting to introduce a contractual change can “damage morale, working relations and productivity” and “damage the reputation of an organisation…making it difficult to attract new talent”[footnoteRef:79]. Unilaterally introducing the change will also carry considerable risk of legal proceedings should employees choose not to accept the term[footnoteRef:80]. With a recognised trade union in BBL, there is also the risk of industrial action should there be a failure to reach agreement[footnoteRef:81] [79:    Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)]  [80:  CIPD, Contracts of employment, 2021, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet (accessed 20 April 2022)]  [81:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)] 


‘Dismiss and rehire’
The CIPD[footnoteRef:82] and Acas[footnoteRef:83] advise that terminating the contract and offering to re-engage on new terms and conditions should only be undertaken as a last resort and after attempts to resolve through consultation. BBL may therefore only wish to consider taking this option should attempts at consultation fail. [82:  CIPD, Fire and rehire: guidance for employers, 2022, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/fire-rehire-employer-guidance#:~:text=The%20CIPD%E2%80%99s%20view%20is%20that%20such%20%E2%80%98fire%20and,%E2%80%98dismissal%20and%20re-engagement%E2%80%99%20is%20not%20a%20new%20practice  (accessed 22 April 2022)]  [83:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)] 

Regarding the appropriateness of this option, the CIPD advise that employers need to weigh up whether there is a “genuine or pressing need” for the clause to be introduced or if it is just wanted by the organisation. If it is the latter, then it may be difficult to defend pursuing this option in a tribunal[footnoteRef:84]. [84:  CIPD, Fire and rehire: guidance for employers, 2022, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/fire-rehire-employer-guidance#:~:text=The%20CIPD%E2%80%99s%20view%20is%20that%20such%20%E2%80%98fire%20and,%E2%80%98dismissal%20and%20re-engagement%E2%80%99%20is%20not%20a%20new%20practice (accessed 22 April 2022)] 

Dismissal on the basis of refusal to accept terms may also lead to BBL having to pay a redundancy payment should employees not wish to be rehired. In Kellogg Brown & Root Ltd v Fitton & Ewer[footnoteRef:85], the EAT held that dismissal on the basis of a refusal to accept a mobility clause could constitute redundancy. [85:  Kellogg Brown & Root (UK) Ltd v Fitton & Ewer [2016] UKEAT/0205/16/BA] 

As BBL has more than 20 employees, taking this option will mean that it will have to collectively consult on the proposed dismissals[footnoteRef:86], as advised previously in ‘Redundancy’ advice. [86:  Trade Union and Labour Relations (Consolidation) Act 1992, Chapter 2] 


Advantages
Similar to unilaterally introducing the clause, one of the main advantages is that through ‘dismiss and rehire’, the term can be included in the new contract in the form that BBL intends. As the CIPD advise, there is also the added advantage of ‘dismiss and rehire’ being a safer option than unilaterally introducing the change[footnoteRef:87]. [87:  CIPD, Fire and rehire: guidance for employers, 2022, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/fire-rehire-employer-guidance#:~:text=The%20CIPD%E2%80%99s%20view%20is%20that%20such%20%E2%80%98fire%20and,%E2%80%98dismissal%20and%20re-engagement%E2%80%99%20is%20not%20a%20new%20practice  (accessed 22 April 2022)] 


Disadvantages
Again, similar to the unilateral option, ‘dismiss and rehire’ carries with it a risk of legal proceedings. Employees may pursue claims under unfair or constructive dismissal[footnoteRef:88]. Acas advise that to follow this option “is an extreme step that can damage staff morale, productivity, working relations and can also lead to industrial action”[footnoteRef:89]. [88:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)]  [89:  Acas, Acas publishes advice to help employers avoid hire and fire practices, Acas Web site, Acas, 2021,  https://www.acas.org.uk/acas-publishes-advice-to-help-employers-avoid-fire-and-rehire-practices#:~:text=Acas%20advises%20that%20the%20practice%20of%20fire%20and,in%20using%20fire%20and%20rehire%20practices%20can%20include%3A (accessed 22 April 2022)] 

There is also a considerable risk of reputational damage with the matter currently a hot topic with politicians against the backdrop of the pandemic[footnoteRef:90]. The UK Government are developing a statutory code of conduct which will hold to account employers who do not meaningfully consult with employees prior to changing terms and conditions and is particularly aimed at ‘dismiss and rehire’ situations[footnoteRef:91]. [90:  The Labour Party have called for the ‘fire and rehire’ practice to be outlawed. See, People Management, Labour party calls for ‘fire and rehire’ tactics to be outlawed, People Management Web site, CIPD, 2021, https://www.peoplemanagement.co.uk/article/1747226/labour-party-calls-for-fire-and-rehire-tactics-to-be-outlawed#_ga=2.6200250.803852503.1650197266-1245523057.1646902237 (accessed: 22 April 2022)]  [91:  UK Government, New statutory code to prevent unscrupulous employers using fire and rehire tactics, 2022, UK Government Web site, UK Government, https://www.gov.uk/government/news/new-statutory-code-to-prevent-unscrupulous-employers-using-fire-and-rehire-tactics (accessed: 22 April 2022)] 


Helpfulness of the clause
Flexibility clauses, such as the one included in the appointment letter for BBL employees, can enable BBL to make variations to the contract without having to consult. However, the CIPD advise clauses containing similar wording to that used by BBL “would only suffice for minor contractual changes to be made”, such as small changes to tasks or working hours[footnoteRef:92]. It could be argued that asking employees to cover the four sites, considering their dispersed geographical location, would constitute a considerable change. It would therefore be difficult for BBL to rely on this clause as a means to alter the terms and conditions. [92:  CIPD, Fire and rehire: guidance for employers, 2022, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/fire-rehire-employer-guidance#:~:text=The%20CIPD%E2%80%99s%20view%20is%20that%20such%20%E2%80%98fire%20and,%E2%80%98dismissal%20and%20re-engagement%E2%80%99%20is%20not%20a%20new%20practice  (accessed 22 April 2022)] 

In the case of Norman v National Audit Office[footnoteRef:93], the EAT held that a clause stating that a term and conditions were “subject to amendment” was not sufficient to permit unilateral changes. There may be similarities here regarding the intention of the clause in the appointment letter which BBL may seek to rely on and that of the National Audit Officer. The CIPD advise that even express clauses will not always allow an employer to make unilateral changes[footnoteRef:94]. [93:  Norman v National Audit Office [2014] UKEAT/0276/14/BA]  [94:  CIPD, Contracts of employment, 2021, CIPD Web site, London, CIPD, https://www.cipd.co.uk/knowledge/fundamentals/emp-law/terms-conditions/contracts-factsheet (accessed 20 April 2022)] 

Broad phrasing in flexibility clauses can be successful at tribunal; however, as in the matter of Bateman & Others v Asda Stores[footnoteRef:95], the wording will need to be clear and unambiguous. [95:  Bateman & Others v Asda Stores [2010] EAT/0221/09] 

The reasonableness of the change for BBL employees may also be questioned. Acas suggest that relying on a flexibility clause for employees to move to another location that is not within commuting distance could be deemed unreasonable[footnoteRef:96].   [96:  Acas, Making changes to employment contracts: employer responsibilities, Acas Web site, Acas, 2021,  https://www.acas.org.uk/changing-an-employment-contract/employer-responsibilities/if-employment-contract-changes-cannot-be-agreed (accessed 20 April 2022)] 

In conclusion, it is unlikely that the flexibility clause within the appointment letter will prove helpful in changing the terms and conditions, due to its broadness and the significance of the change that BBL seeks to make.
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