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[bookmark: _Toc71489202]1.1 
[bookmark: _Toc71489203]Process and timescales for an Employment Tribunal 
This is in response to the Managing Director of Big Buses Limited, request for advice on the Employment Tribunal Claim received from Gethin Rees, dated the 6th of December 2020. An early conciliation certificate has been received.  

As Mr Rees has received the certificate for the early conciliation, the respondents to the claim, Big Buses Limited, have 28 days to respond (Government 2020a). The process for Employment Tribunals is strict and if not met a default decision will be made and the organisation will no longer be able to bring a defence (CIPD 2021a). 

Within the documentation from the Employment Tribunal, known as a “response pack” (Government 2020a), a letter contained within, will state the deadline date for the defence to be received. This will be 28 days from the date that the Employment Tribunal sent the copy of the claimant's form (HM Courts and Tribunals Claim 2021). To respond, Big Buses Limited will need to complete an ET3 form.  

The ET3 form requires the respondents contact details and organisational information, for example the number of staff employed, and whether the company is international. Confirmation of the claimant’s employment details will also be sought, which has been provided on the ET1 form within the “response pack” received, this will be asking for agreement on employment dates, job description, earnings and benefits (Employment Tribunal 2020). The second requirement is to state whether Big Buses Limited wishes to defend the claims that have been made.  
  
[bookmark: _Toc71489204]Details of the grounds for the claims being made  
Unfair dismissal – Procedure  

Mr Gethin Rees has the potential to bring a claim for unfair dismissal on the grounds of fair process not being followed. Claimants need to have 2 years’ service to be eligible (Government 2020b) however Mr Gethin Rees has 6 years’ service and will therefore have the potential to bring this claim. 

ACAS have a code of practice that sets out the grounds for what is a fair process, this is what the Employment Tribunal will refer too to see if the employer has followed as a minimum reasonable and fair process (ACAS 2015). In the case of BHS v Burchell [1977] (Thomson and Reuters 2021), the Employment Tribunal established a two-stage test that the burden of proof lies with the employer who needs to have reasonable grounds for belief following a reasonable investigation that the employee has committed the act of misconduct (Medhurst 2018). The BHS and Burchell test run alongside the Employment Rights Act 1996 Section 98 which determines fairness of the dismissal acted reasonably and demonstrated a fair process had been followed.  

The following has the potential to be in breach of this: 

· The investigating officer was a witness to the incident, this should have been carried out by an independent individual. The investigating officer was also included in the hearing rather than remaining separate to this. The ACAS Code of Practice states that “in misconduct cases, where practicable, different people should carry out the investigation and disciplinary hearing” (ACAS 2015). 
· ACAS Code of Practice (2015) states that the individual has the right to be informed of the problem. In this case Mr Gethin Rees did not receive the investigation report (including the witness statements) prior to the hearing or within a timely manner that allowed them to have a reasonable and fair time to prepare or find evidence to defend his case. Through the documentation provided, Mr Rees had also not been made aware of the reasoning and or the consequences of these meetings. 
· “Employers should allow employees to be accompanied at any formal disciplinary or grievance meeting” (ACAS 2015), although Mr Rees was aware that he could bring along a “work colleague” it is not making Mr Rees aware that he can bring a Trade Union representative, who would be able to advise and allow for proportionate representation. 

It has also been noticed that although Mr Rees was provided with details on how to appeal, he was not given a reasonable timeframe from the outcome of the hearing to do so. ACAS (2021b) recommends 5 days as a minimum to allow for a sufficient timeframe to respond. 

Wrongful dismissal – breach of contract  

Wrongful dismissal is a breach of contract due to the employer not providing the employee with notice or sufficient notice in situations where the employee was entitled to them (Lewis and Sargeant 2020). As Mr Rees was dismissed without notice on the 12th of November 2020, there is a potential that this claim can be brought.  

Under the Employment Rights Act 1996 section 86, employees are entitled to receive statutory notice, equating to one week of service for every year worked until the maximum of 12 weeks. This should also include entitlements to accrued annual leave and pension employer contribution owed up until the termination end date of the correct amount of weeks’ notice and any other benefits that the employee is entitled to (ACAS 2021c). As Mr Rees has worked with Big Buses Limited since March 2014, he is entitled to a notice period of 5 weeks due to the complete number of years worked. 

Automatic unfair dismissal – whistleblowing 

The Public Interest Disclosure Act 1998 (PIDA) inserted Section 103A into the Employment Rights Act 1996 (Department for Business Innovation and Skills, 2015), which provides protection for workers reporting malpractices by their employers or third parties against victimisation or dismissal when disclosing a protected disclosure (Legislation 2006).  

Within the ET1 completed by Mr Rees, he states that he has raised several concerns surrounding the conditions at work and with the ongoing pandemic, Coronavirus. There are two areas that an individual needs to believe to be covered through Whistleblowing. Firstly, that they are acting in the public best interest, in this case Mr Rees raised concerns about the Health and Safety of the environment within Big Buses. Secondly, the allegations that face masks are being taken off without any action being taken falls into two categories, the failure of complying with a requirement that has been set out in law and endangering someone’s health and safety (Department for Business Innovation and Skills, 2015).  

Automatic unfair dismissal – Health and Safety dismissal 

The Employment Rights Act 1986 Section 103a states that an individual can be classed as unfairly dismissed if they made their employer aware of a situation that could be harmful or potentially harmful to Health and Safety. In this case Mr Rees has the potential to raise this claim as he has made Big Buses Limited aware that individuals are removing their facemasks when the foreman is not looking, and nothing has been done about this.  

Health and Safety within the workplace no longer sits within the original realms of a slip, trip or hazard but now takes account for an airborne virus that is invisible and can be spread asymptomatically. Under the Health and Safety at Work Act 1974 there is a legal obligation for an employer to protect and look after the Health and Safety of their staff, if found not doing so then the employer can also find themselves in breach of this act (HSE 2021).  
The potential raising of this claim can be run in tandem with the whistleblowing, as above. 
  
[bookmark: _Toc71489205]Defences  
Throughout the above claims there are opportunities upon which Big Buses Limited will be able to have a defence. Regarding the claims of unfair dismissal (procedure) and wrongful dismissal (breach of contract) Big Buses Limited need to prove to the employment tribunal that this is a case of gross misconduct, which the ACAS Code of Practice, grievance and disciplinary (2015) they include the act of physical violence.  

In this case Mr Rees has been seen to assault Robert Twist, by pushing him to the ground. Although Mr Rees is stating that he was provoked due to Mr Twist walking up and coughing in his face, there has been no witness evidence brought forward to suggest that this was the case, Mr Twist also denies this provocation in his statement. What were the circumstances prior to the incident that took place, was there an ongoing joke that the provocation was a part of?  

The only evidence that has been put forward is that Mr Rees assaulted Mr Twist within a Health and Safety Environment that could have caused damage to equipment and those involved. Mr Rees was also caught without his facemask on. 

If there has been a genuine belief based on reasonable grounds following a reasonable investigation then it is possible to show that an act of gross misconduct took place (ACAS, 2015). If this can be proved to the Employment Tribunal then there will be no case for the claim of breach of contract.  

The difficulties that may arise for this defence is the process that was followed, and whether it falls under a fair process following a fair and reasonable investigation as set out in the Employment Rights Act 1996 Section 98. Mr Rees did not receive copies of the investigation including any witness statements and did not receive the chance to comment on them within the disciplinary hearing which is highlighted within ACAS Code of Practice on Disciplinary and Grievance Procedures (2015). Big Buses Limited will be entitled to argue that this was an unprovoked assault which will assist in proving gross misconduct however there will be a requirement to convince the Employment Tribunal that a reasonable investigation did take place. 

As Mr Twist has not received any disciplinary action, there was a potential for inconsistency of treatment to be brought, but if there is genuine belief based on reasonable grounds that this was an unprovoked assault then it will not form a part of that argument.  
  
The defence for whistleblowing and a breach in health and safety runs alongside one another. The questions to ask here are, is there any evidence that Mr Rees has raised this with Steve Smith and then above that to Mr Millard, as the Government (2021) suggest that if unsatisfied then it should be raised with a more senior member of staff. Or is this a case of one against the other? From what has been provided the Employment Tribunal will be able to see that communications were sent out to all employees regarding the wearing of face masks and posters with “hands, face, space” being added to the workspace. It is never possible for an employee to be able to see everything that happens within the working environment, and there is no evidence to suggest that Mr Rees had raised this in line with whistleblowing. 

The employment tribunal will also look at whether there is a clausal link to the dismissal, was Mr Rees dismissed because he raised concerns surrounding a protected disclosure? Within the case Atkins v Coyle Personnel PLC the claimant stated that he was dismissed due to taking paternity leave however the tribunal found that this was not the case, and it was the actions that were taken that resulted in the dismissal (Casemine, 2008). The reasons for the dismissal in this case was the unprovoked attack on Mr Twist by Mr Rees, which there are witness accounts for seeing Mr Rees stood over shouting at Mr Twist who was sprawled on the floor, whilst also wearing no face mask. 
The defence therefore relies on the causal link for the dismissal and whether the right steps had been taken by Mr Rees when raising his concerns. 
  
[bookmark: _Toc71489206]Strengths and weaknesses 
Strengths  

Please see summary below of the strengths and weaknesses for what Mr Rees's case: 
· Previous good behaviour – although Mr Smith states that he has spoken with Mr Rees numerous times there is no evidence of this on the records and the Employment Tribunal will therefore see a record of good behaviour. 
· Length of time at the organisation – Mr Rees has been employed with the organisation with only one expired verbal warning.  
· Process not being followed – this will be the biggest weakness for Big Buses Limited’s defence and a major strength for Mr Rees as above there are several areas of concern following the fairness of the process and investigation. 
· Mr Smith has stated that he witnessed the event, however, went on to complete an investigation and was also a part of the disciplinary hearing. If Mr Smith was a witness, then he should not have been the investigating officer, this should have been completed by an independent, which goes against the ACAS Code of Practice. The managing director would then complete the hearing without Mr Smith involved based only on the investigation which was completed by an independent. Although there may be a fair reason there are questions surrounding the fair process. 
· The credibility of Steve as the witness also comes under question. Mr Rees has already stated that Mr Smith was coming after him and as Mr Smith was involved in every aspect of this case, there is the potential for Mr Rees to say he is coming after him, this provides another strength to Mr Rees case. 

Weakness 

· There has been no corroboration around claims on behalf of Mr Rees, there is only what he has said. Nobody has been able to co-berate his claim. 

[bookmark: _Toc71489207]1.2 

[bookmark: _Toc71489208]Remedies 
There are several remedies that the employment tribunal could bring, re-engagement which means that Mr Rees would be brought back to Big Buses Limited in a comparable role or alternative suitable employment to the one that they previously held (Rradar, 2018). Re-instatement will be Mr Rees returning to his role as if there was dismissal, which is what Mr Rees is looking for (Denton, 2021). 
Both re-engagement and re-instatement are rare for the employment tribunal to award but not unheard of. In McBride V Scottish Police Authority [2016] the tribunal awarded the claimant with a re-instatement order, and although it can be appealed against, the cost is high as there would be back pay requirements as well as the compensation (Weightmans, 2016).  

If neither the re-instatement nor re-engagement is suitable due to the employee wishes (have they got a new role), whether it is reasonably practicable (the working relationship will be scrutinised) or whether the claimant contributed to their dismissal (Pure Employment Law, 2012). The other consideration is compensation, which is as the Oxford Dictionary states a monetary award in recognition of loss, suffering or of injury (2021).  

[bookmark: _Toc71489209]Financial elements 
Tribunal will look at compensation in two ways if there was success in the claims. The award for unfair dismissal is as below: 

[bookmark: _Toc71489210]Basic award  
Number of years’ service x multiplier of age x weekly pay = the basic award 
In Mr Rees's case it will be 5 x 1 x 500 = 2500 

Compensatory award is the money lost due to the dismissal, it will take account of the loss of earnings from the date of dismissal to the date of tribunal and any future loss of earnings (Citizens Advice, 2020). The claimant will also need to factor in whether they have found alternative employment which will mitigate these circumstances. Employment tribunals can only reward up to £89,493 or the gross pay for a year (Citizens advice, 2021), whichever is lower, in this case Mr Rees's would be the maximum of £26,000. 

The only reason the tribunal would place him back was if he were successful on the claim of being dismissed due to whistleblowing (CIPD 2021c). 

[bookmark: _Toc71489211]Increase or reduce the financial claims 
If found to not been following the ACAS code of practice on disciplinary and grievance (2015) as a minimum then the tribunal can increase the compensation by a maximum of up to 25%, this power lies within s.207A of the Trade Union and Labour Relations (Consolidation) Act 1992 (Thomas Mansfield, 2018). 

However, there is also the argument that with the Mr Rees failed to appeal when offered the opportunity and so this could reduce the compensation award.  

In the case of Nelson v BBC (No.2) [1997], it recognised that there are three steps to consider as to whether there is contributory fault, the individual must have some culpable or blameworthy conduct, it must have contributed to it and it must be accountable to reduce compensation (Tribunal Claim, 2017). In this case there is potential for Mr Rees to be within limits therefore have the compensation reduced. 

Polkey v AE Dayton Services brings together the Polkey deduction where it is found that although the claimant may have been unfairly dismissed due to process not being followed, the result would have been dismissal. If it can be proved that it was gross misconduct due to physical violence, then there is the likelihood that Mr Rees would have been dismissed regardless of the process being followed and the compensation reduced. For example, in Gover v Property Care Ltd (2006) the consultation process was not followed but the individuals would not have accepted the lesser terms and therefore would have been dismissed, having their compensation reduced (McKie, 2006).  

[bookmark: _Toc71489212]Recommendation 
Based on the evidence and information provided, it is recommended that Big Buses Limited looks to settle with Mr Rees. With the associated legal costs, the cost of time, including management and any further legal fees, the total value of not advancing to the hearing could then be spent on value of the settlement. A further consideration is if Mr Rees has been successful in attaining a new job, then it may be that the settlement total could be less. A settlement allows for confidentiality and an agreement between the parties for resolution of this, called a COT3 (ACAS, 2021a).  

Employment tribunals are published online, which could have a detrimental impact on the organisation's reputation (ACAS, 2021a). By not settling there is a potential for the public to be made aware of the claims (including the Health and Safety concerns) and for the partners of Big Buses Limited to be discouraged from renewing their contracts, having a major impact on the reputational value of Big Buses Limited.  

As we are aware from the above Mr Rees has a convincing argument in that process has not been followed, this is potentially a difficult defence which the employment tribunal may find Big Buses Limited guilty of and therefore causing reputational issues and the financial impacts as highlighted above. 
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[bookmark: _Toc71489214]2.1 Julie Davies

Dear Managing Director 

Thank you for raising these queries with me.

A flexible working request can be made under statutory procedure if they have worked for their current employer for 26 weeks and have not made statutory request to work flexibly during the last 12 months (ACAS 2021e). From the information that has been provided, Julie is eligible to make this request. 

All requests for flexible working should be submitted in writing, the Government (2014) provide a template form for individuals to complete for their request to be documented. This sets out the difference of the hours worked to wanted, the rationale and any impacts/benefits that this may have on the employer. Please can you acknowledge the request that Julie has made and ask for the form to be completed, once received a meeting should be arranged where Julie should be made aware that representation can be brought with her (ACAS 2014). 

By having Julie complete this form it will allow you to consider the request, impacts, benefits and any alternative solutions that may need to be provided and when it comes to the meeting it allows for a balanced and clear discussion. 

For a flexible working request to be refused it needs to fall into one of the below categories as outlined in the Employment Rights Act [1996] Section 80G: 

(i)the burden of additional costs, 
(ii)detrimental effect on ability to meet customer demand, 
(iii)inability to re-organise work among existing staff, 
(iv)inability to recruit additional staff, 
(v)detrimental impact on quality, 
(vi)detrimental impact on performance, 
(vii)insufficiency of work during the periods the employee proposes to work, 
(viii)planned structural changes, and 
(ix)such other grounds as the Secretary of State may specify by regulations. 
  
To refuse the hours request for Julie, as you have highlighted in your email, it would fall under Section 80G, part B, (i), (ii), (iii), (iv) and (vi) as set out above. With the primary rationale being that there are not sufficient monies to bring in additional members of staff or the capacity for other members of the team to take on more work due to their current workload.  

Another reason to refuse the hours would be the request to work 8am – 3pm without a lunch break. Under the Working Time Directives [1998] Section 12, an individual is entitled to a rest break for hours worked of six or more, this rest break will need to consist of no less than 20 minutes uninterrupted.  

The reasoning that you have provided to decline Julie’s working from home request, is a subjective rationale and one that does require further consideration. Julie’s request to work from home is based on valid reasons, picking up children from school and to assist in looking after her mother who is currently shielding. There is a potential for associative discrimination, which is the discrimination of an individual based on the protected characteristics of another individual (Perry, 2019) if the request to work from home has been refused, as the mother may have a disability and requires additional assistant whilst in the shielding period. The European Court of Justice ruled in the Coleman V Attridge Law, that associative discrimination is unlawful in the workplace (Equality and Human Rights Commission, 2016). 

At present there is no valid explanation that you have provided to show that working from home two days a week could disadvantage the employer or Julie’s colleagues in any way. It has also been proven that the team were able to work from home for a period without any detrimental effects.  

All requests for flexible working need to be completed within a “reasonable manner,” under the Employment Rights Act 1996 Part 8A, Flexible Working the request must be completed within three months from receipt of the date of the application is made (can be extended) and the ACAS Code of Practice on handling in a reasonable manner requests to work flexibly (2014), states that the three months includes appeals.  

Based on the above it is recommended that the working from home request is considered, and the hours change is refused based on the Employment Rights Act 1996, Section 80G. 

Once the meeting has taken place, a letter in writing should be provided to Julie, outlining the reasoning for the refusal, and agreed changes, the start date for the flexible working and the new Terms and Conditions for the changes reflecting the new legally binding change taking place (Government, 2021b). Although there is no statutory right to an appeal, the ACAS Code of Practice (2014) encourages an appeal to be made available to reflect the process has been handled in a “reasonable manner”. 

A further consideration that will need to take place is the management of these meetings. An appeal should be dealt with by a senior manager (CIPD, 2021) in this case the recommendation is that the line manager completes the initial meeting and the appeal (if one is made) can be heard by yourself, the Managing Director.  
[bookmark: _GoBack]
[bookmark: _Toc71489215]2.2 Lucy Bell

Regarding the questions that you have raised surrounding the grievance by Lucy Bell. Please find my answers below. 

1. Grievance 

Firstly, it is best practice to see if it is possible to resolve the issue on an informal basis by setting up a meeting with Lucy to discuss her concerns raised (ACAS, 2020). If it is not possible and the informal was unsuccessful then we will need to look at requesting an independent individual due to the line manager being named in the grievance, to assist with the investigation (ACAS, 2020). Formal acknowledgment, appointing an investigating officer and confirmation will need to be sent to Lucy.  

This will now follow the ACAS code of practice for Grievance and Disciplinary (2020). 

The matter raised will be the processing of Lucy’s sensitive personal data without her consent, in relation to her underlying lung condition, is unlawful and can be seen as a breach of the Data Protection Act 2018, section 35(3). Due to this Lucy also has the right report this breach to the Information Commissioners Office (ICO). As part of the grievance investigation, the line manager will need to explain the reason behind the steps that he took. 

The next step should be that the independent meets with Lucy to take her statement and to understand what the preferred outcome would be. This may be some form of remedial action in relation to the line manager, which could result in disciplinary action or even training in relation to the handling of personal information and data protection (ACAS, 2021d). 

After speaking with the line manager gathering any evidence that would be required and the finalising of the investigation. We would then look to communicate this outcome back to Lucy, which may or may not be what she was had asked for. This communication would therefore need to include information relating to the right of appeal.  

To carry this investigation out as per the ACAS Code of Practice (2015), an independent person (not involved in the grievance) will need to complete the investigation, a grievance officer who cannot be the line manager and should not be the Managing Director as you will need to be able to hear the appeal should one be raised.  

The second part of the grievance that Lucy has raised is the holding of Return-to-Work Interviews after a period of absence this will need to continue to take place as the company have a duty of care as an employer, and this would breach the duty of care if no not hold the meetings (HSE, 2021b). Our duty of care upon return to be make sure that the premises are ok for the individuals returning and to complete a work-based assessment. 

There is also a legal obligation under statutes, Health and Safety at Work Act 1974 to make sure that the duty of care for employees is taking place and that a documented forum is of the best interest for the employees to discuss the working environment.  

Based on this return-to-work interviews should continue to take place. 

2. Underlying reason  

It can be considered as a legitimate reason for telling staff that an individual will not be in and that a cover will be required. However, in relation to COVID and informing others of the reason such as self-isolating or shielding, is close to breaching data protection based on the release of sensitive personal information (ICO, 2021). In general purposes we would not be disclosing this information but for the Health and Safety (duty of care as employers) of those that have been in close contact with the individual that is now self-isolating due to COVID, then this information can be released (ICO, 2021b). This is due to the turnaround of Covid tests taking a few days to be returned and the risk of transmission being too high with those in contact with the individual and respectively their families. There is requirement for a proportionate use of the information and a need-to-know basis. 

3. Record keeping  

The ICO states that records should not be kept for any longer then necessary (records, retention and destruction) and with legitimate reasons, the recommendation is for 6 years (ICO, 2021c). 

Although there is a legitimate reason for storing the information for those that are employed for the managing of absence. It is important to incorporate the seven principles of data protection due to the nature of this sensitive personal information, when storing this, the security and who will have access as well as the retention (ICO, 2021d).  

Kind Regards 
HR Consultant 
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