AC 1.1
Employment regulation plays an important role by providing the legal framework that protects both employees and employers and governs the relationship between the two (CIPD, no date). The aims and objectives of Employment Regulation is to promote fairness, equality, consistency and safety within the workplace, whilst ensuring organisations comply to statutory legal requirements. As we are a large UK based NHS trust and in the public sector, employment regulation is important for our organisation.
One of the benefits of employment regulation is that it promotes equality and fairness by protecting employees and potential employees from discrimination. It does this by ensuring equal opportunities in recruitment and selection, reward and progression. This is important to our organisation as employing a diverse workforce will contribute to successful organisational performance and deliver of service. Under the NHS Long Term Workforce Plan we need to create opportunities to train, retain and reform to tackle current workforce challenges (NHS England, 2024) This will involve training opportunities, improving on culture and employee wellbeing and offering innovative ways of working. All of this can be enforced and supported with fair policies and processes that are rooted in employment regulations.
Employment regulation also helps our organisation to consistently apply policies and processes, supporting fair treatment across the Trust.
Furthermore, employment regulations ensure the Trust can maintain legal compliance, helping to minimise the risk of employment tribunal claims, financial penalties and reputational damage. By setting minimum standards relating to pay, working hours, health and safety and employment rights, the legislation instils safe and fair working conditions. This can contribute towards employee wellbeing, engagement and retention. Employment regulation also supports professionalism within the organisation, helping to manage workplace issues effectively. Trade Unions are common within NHS Trusts and they rely on employment law to represent employees and work collaboratively with employers. This legal support helps to balance the power in the employee and employer relationship. (Daniels, 2025)
Whilst employment regulations and compliance can create an additional costs and administrative burden that can slow decision making, it’s important for the Trust to understand and apply the legal requirements correctly and consistently. This will support a fair, safe and inclusive working environment, strengthen the psychological contract and ultimately contribute to a better employee experience and organisational success. This will overall ensure the Trust’s commitment to the delivery of high-quality care.
AC 1.2
The tribunal and courts system plays a significant role in enforcing employment law in the UK by providing systems through which employees and employers can resolve workplace disputes. Employment Tribunals are usually the first step in the process and hear claims relating to breaches of employment rights. 
Either party can appeal tribunal decisions via the Employment Appeal Tribunal (EAT) with further appeals then progressing on to the Court of Appeal and ultimately the UK Supreme Court (UKSC). Through this system of hierarchy, the courts will resolve disputes and interpret and apply employment legislation.
Whilst the UK was a member of the EU between 1973 and 2020, employment tribunals and courts were required to apply EU law and follow the decisions of the European Court of Justice (ECJ). The ECJ was the highest authority on matters of EU law and its judgements were binding in UK courts. Employment rights were developed through ECJ decisions and subsequently applied by UK tribunals and courts.
Following the UK’s withdrawal from the EU, the UK and the EU reached a Brexit Trade and Cooperation agreement on 31st December 2020. Whilst this meant that the ECJ no longer had direct authority over the UK legal system and the UKSC had regained full supremacy over UK law (with some exceptions for Northern Ireland), many of the EU derived employment legislation and case law was retained (Daniels, 2025).
This was clarified further in 2023 with the Retained EU Law (Revocation and Reform) Act 2023 (Revocation and Sunset Disapplication) Regulations 2023 (REUL). This brought forward that many of the EU based employment rights remain part of UK law and continue to be enforced through the tribunal and court system, unless it is repealed or amended by Parliament. (CIPD, 2025)
An example of these retained provisions is Working Time Regulations. This would be applicable within the Trust for both employees and workers and sets a standard limit of 48 hours per week (including overtime), over 17-week period. Night workers should not exceed 8 hours of work in a 24-hour period and employees and workers are entitled to 11 consecutive hours of rest in each 24-hour period. Rest breaks should be a minimum of 20 minutes if working 6 hours or more. Employees and workers do have the option to opt-out of the 48 hours per week limit and must do so in writing (gov.uk, no date).
Since January 2024, existing judgements of the ECJ can be challenged in UK courts. The EAT can refer to the Court of Appeal or UKSC which can then affirm, amend or abolish the existing ECJ ruling. With that said, many EU derived principles remain good law and continue to influence employment law decisions in the UK.
AC 2.1
Thank you for your email asking for advice on whether it may be lawful to stipulate that a job within your directorate must be carried out by either a man or a woman. When considering this issue, it is important to understand the main principles of discrimination in recruitment and selection and the law that governs this.
The Equality Act 2010 provides protection against discrimination based on nine protected characteristics and one of these protected characteristics is sex (CIPD, 2026). As a rule, employers must not discriminate against applicants (potential workers) during the recruitment and selection process because they are male or female. This means that jobs should normally be open to all suitably qualified candidates, regardless of their sex and that selection decisions are based on skills, experience and suitability of the role.
There is a limited circumstance to this rule, where an employer may lawfully require a person to possess a particular protected characteristic. This is known as an Occupational Requirement. Daniels (2025) explains that an occupational requirement exists where the nature of the role requires someone with a specified protected characteristic. In relation to sex, this means that an employer may specify that a role must be performed by a man or a woman where this requirement is genuinely necessary for carrying out the duties of the role.
To determine whether an occupational requirement applies, you must carefully consider the role in your directorate and its responsibilities, if there are aspects of the job that cannot reasonably be carried out by a person of the opposite sex, it may be lawful to recruit someone of a particular sex. An example of this could be a midwife where sex may be considered an occupational requirement, due to the intimate and personal nature of the work and the need to maintain the dignity and privacy of patients. 
According to the Nursing and Midwifery Council (NMC) (2025) 9 out of 10 midwives are female so this can be justified as an occupational requirement. This is strengthened by ACAS guidance that a decision to use sex as an occupational requirement can be justified by the organisation to prevent distress to the woman they are supporting (ACAS, 2024).
It is important to remember that the Equality Act 2010 extends beyond existing employees when considering discrimination against the nine protected characteristics. A job applicant is considered a ‘potential employee’ under the Equality Act 2010 and may bring a claim forward if they believe the recruitment process was discriminatory. 
I advise that the application of an occupational requirement in this instance by carefully considered and clearly justified to avoid the risk of a discrimination claim.
AC 2.2
Thank you for your email requesting to upgrade two Health Care Assistants from Grade A to Grade B using surplus funding from your research project. Before I can approve this request, I need to be satisfied that the decision is consistent with both the Trust’s grading procedure and our legal obligations regarding equal pay and equality.
The principle of equal pay is now governed by The Equality Act 2010. This legislation requires that men and woman receive equal pay for equal work, unless the employer can demonstrate a genuine material factor defence that is unrelated to gender (Daniels, 2025).
As 80% of the Health Care Assistants employed by the Trust are woman and the two employees being considered for the upgrade are men, it is important to ensure that your decision cannot be perceived as discriminatory. I would therefore need further information regarding your reasons for selecting these two individuals, rather than other Health Care Assistants performing the same job role. I would like to understand whether experience, qualifications or any significant changes to job duties have been taken in to account when making this recommendation.
The Trust operates an analytical and non-discriminatory job evaluation scheme, under which job roles are generally considered ‘work rated as equivalent’ (Daniels, 2025). Any movement to a higher grade would need to be supported by evidence that the role has changed sufficiently to justify a higher evaluation. If the employees are undertaking duties that exceed those expected at Grade A, this may provide a material factor defence. If they are carrying out substantially the same work as other Health Care Assistants who remain on a grade A, there could be risk of an equal pay claim.
As a public sector organisation, the trust is also subject to the Public Sector Equality Duty (PSED) and we must comply with this legislation when making decisions regarding equality of opportunities (gov.uk, 2023). We are also required to report annually on the gender pay gap as this legislation and if the Trust were to lose an equal pay claim, we may be required to undertake an equal pay audit.
Once I have received further evidence supporting the proposed upgrades and confirmation of the reasons for selecting these two employees, I will be able to consider the request further and make an informed decision that will not result in a potential discrimination or equal pay claim.
AC 3.1
Thank you for your email. You have queried whether a former radiographer has a possible claim for constructive dismissal arising from a recent change to his working hours and there are several key points we need to consider here.
For a constructive dismissal claim to be successful, the employee must demonstrate that the Trust committed a repudiatory breach of contract, meaning a serious breach that goes to the root of the employment relationship (Daniels, 2025). The employee must also show that they resigned in direct response to that breach. 
A change to working hours can potentially mean a repudiatory breach where working hours are a fundamental contractual term and the change is introduced without agreement. This may be relevant if the revised hours were unreasonable or if they significantly reduced the employee’s earnings, having a detrimental impact on their pay. 
Given the nature of our organisation, I would expect that a consultation take place when addressing changes to employment terms, as a failure to consult with the employee before implementing this change could lead to a breach of the implied term of mutual trust and confidence (CIPD, 2026).
To assess the risk of a claim, I would recommend gathering relevant documentation to create a clear timeline of events, documenting any other important information retrospectively whilst the details remain fresh. I will need to review the terms of the employee’s contract relating to working hours and variation of terms. It would also be helpful to know the date the change of hours took effect and the date the employee resigned, as a prolonged period of time before resigning may be seen as acceptance of the change by the employee (ACAS, 2025).
I also need to establish from you whether every reasonable effort was made to consult with the employee and Trade Union before the change was made and whether there was a strong business reason for the revised working hours. 
A claim for constructive dismissal must be presented to the Employment Tribunal within three months less one day of the effective date of termination (ACAS, 2026). The employee would also need to have two years continuous service to bring forward a claim for unfair constructive dismissal (CIPD, 2026). 
Ultimately, I need to establish whether the Trust’s actions resulted in a breach of contract and whether this justified the employee’s resignation for there to be the possibility of a successful constructive dismissal claim.
AC 3.2
Thank you for your email. As you a proposing to make 50 jobs redundant, the process will need to be treated as collective redundancy under the Trade Union and Labour Relations (Consolidation) Act 1992 (ACAS, 2026). This means you are legally required to carry out a formal consultation process with employee representatives and/or recognised trade union representatives. The consultation must last a minimum of 30 days before any dismissals occur for it to be deemed as meaningful.
By law you will need to submit an HR1 form to the Insolvency Service’s Redundancy Payment Service informing them of your plan so that the government can support employees facing redundancy (gov.uk, 2025). Failure to notify is a criminal offence and failure to consult fairly and properly can lead to a protective award of up to 90 days’ pay per affected employee, as well as potential unfair dismissal claims (CIPD, 2026).
Tribunals will assess whether you have acted reasonably in the process, so it is important you do not rush the process. Consultation should be meaningful, with a genuine opportunity for employees and representatives to influence the outcome.
You should also be careful about the basis on which you select individuals for redundancy. It is not legally appropriate that performance alone forms your redundancy selection. It is important to remember that redundancy arises when the need for employees to carry out work of a particular kind has ceased. In essence, you are making the role redundant rather than the person (Daniels, 2025).
Whilst performance can form part of a constructed selection matrix for redundancy, it cannot be the sole reason and you will need to devise a fair selection criteria and apply this consistently to your selection pool. 
You will be required to provide employees with clear information during the consultation, included the reason for redundancy, total number of roles at risk, proposed selection matrix and criteria and how redundancy payments are calculated (CIPD, 2026)
You must consider that Trade Unions are highly likely to be involved in this process and I would advise you to engage with them at an early stage. You must create a clear consultation timeline from the start, with support from Trade Unions to ensure legal compliance and fairness to avoid any risk of Employment Tribunal claims that may result in heavy costs for the Trust. 
AC 3.3
Thank you for your email informing me of the proposed merger of two pharmacy operations. According to (CIPD, 2025), should the proposed merger proceed the Transfer of Undertakings (Protection of Employment) Regulations 2026 (TUPE) legislation will need to be applied. TUPE is designed to protect employees when services transfer between employers and ensure that affected employees from the neighbouring Trust retain their existing employment rights. 
This means that the employees transferring to our Trust would maintain their continuity of employment, existing terms and conditions, trade union recognition and any applicable collective agreements. In short, their contractual terms should transfer with them, although occupational pension arrangements are treated separately under TUPE transfer provisions (Daniels, 2025).
Any dismissals connected to the transfer would normally be regarded as automatically unfair.  It is important to note that under the Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 2014, changes to the affected employee’s contracts due to the transfer are not permitted unless they can be justified by an economic, technical or organisation (ETO) reason (Daniels, 2025).
Affected employees of the neighbouring trust have the right to object to the transfer. Some may wish to do this before the transfer date and as a result, their contract would come to an end and be treated as terminated with no dismissal. However, if an employee objects because they feel there is a repudiatory breach to their contractual terms of employment or substantial changes to their working condition that cause them material detriment, they may be treated as dismissed and may bring a claim forward (CIPD, 2024).
You are obliged by the legislation to consult with the neighbouring trust’s recognised trade union representatives and/or elected employees during the TUPE process if they have 50 affected employees or more. Representatives must be informed and provided with information about the proposed transfer, the reasons for the transfer, the legal, social and economic implications for the affected employees and any measures that either Trust intend to take in relation to the affected employees. 
Failure to carry out a meaningful consultation can result in a significant financial penalty for the Trust and there could be a protective award of up to 13 weeks’ pay per affected employee if an Employment Tribunal deem the consultation was not adequate (CIPD, 2025). For this reason, careful planning and compliance with TUPE requirements would be essential throughout the merger process.
AC 4.1
Thank you for your email regarding holiday pay calculations for your bank nurse staff. As the bank staff in your department work on a casual basis, they are likely to be employed on a zero-hours contract. Despite not having guaranteed hours, they are still entitled to statutory annual leave under the Working Time Regulations 1998. According to CIPD (2026), zero-hours workers have the same entitlement to paid annual leave as other workers, the statutory amount of this is 5.6 weeks per year.
As the bank nurse staff generally work irregular hours, they build up (accrue) annual leave based on the number of hours they have worked. Government guidance explains that the holiday entitlement for irregular hours workers is calculated using a rate of 12.07% of the hours worked (gov.uk, no date)
There are two arrangements you can use when calculating holiday pay for your bank staff. The first is the accrual method, where workers will accrue holiday entitlement at 12.07% for the number of hours they work and receive paid leave when they take their holiday. This will ensure holiday pay reflects the amount of work they have undertaken throughout the year.
The second option is rolled-up holiday pay. This arrangement means an additional 12.07% is added to the employee’s pay for every hour they worked. This holiday pay is then added to their normal pay during each pay period rather than when the annual leave is taken.  The holiday pay must be clearly identified on the employee’s itemised payslip. As holiday pay has already been paid, the employee does not receive additional pay when taking leave.
It is important to note that even when using rolled up holiday pay, your bank nurse staff are still encouraged to take the annual leave that they are entitled to. This will support their health and wellbeing and ensure we are compliant with employment legislation and good practice (ACAS, 2026)
By applying one of these methods consistently and maintain accurate records of the hours your bank nurse staff are working, you will ensure that their holiday pay is calculated fairly and lawfully. 
AC 4.2 
Thank you for your query regarding the differences between maternity leave and shared parental leave. I appreciate that this is an important decision for you and your partner and I have provided some information on the differences between the two processes.
Maternity leave is a statutory entitlement made up of 26 weeks of Ordinary Maternity Leave (OML) followed by 26 weeks of Additional Maternity Leave (AML), totalling a possible leave period of up to 52 weeks. During this time, your employment contract will continue unless terminated by either party. This means you will continue to accrue holiday entitlement and your continuous service and benefits will remain (CIPD, 2026).
Statutory Maternity Pay (SMP) is usually payable for up to 39 weeks. For the first six weeks, this is calculated at 90% of your average weekly earnings. For the next 33 weeks, you will receive £194.32 or 90% of your average weekly earnings, whichever is lower (gov.uk, no date).
To qualify for SMP, you must have been continuously employed by the Trust for at least 26 weeks up to and including the 15th week before your expected week of childbirth. Your average earnings must meet the lower earnings limit for National Insurance contributions.
Shared Parental Leave works differently and is designed to allow both parents to share care responsibilities during your child’s first year. To be eligible, both parents must have been continuously employed by the Trust for at least 26 weeks by the end of the 15th week before the due date (CIPD, 2026). You must also remain with the Trust until Shared Parental Leave begins and you must both earn at least £125 per week on average. 
Parents can take up to 50 weeks of leave and up to 37 weeks of shared parental pay between you, this can be taken at the same time or staggered, separated by periods of work (gov.uk, no date). This flexibility allows you both to structure leave in a way that suits your circumstances.
AC 4.3
Thank you for your query regarding your administrative officer recently requesting to work from home three days per week. This should be considered a formal Flexible Working Request (FWR) and the employee has a statutory right to request flexible working from day one of employment (ACAS, 2024)
The Employment Relations (Flexible Working Act 2023) and the Flexible Working (Amendment) Regulations 2023 came into force in April 2024, allowing employees the right to submit a request for flexible working arrangements (Daniels, 2025) The CIPD guidance also supports the principle of flexible working, promoting both employee wellbeing and organisational effectiveness (CIPD, 2026). Flexible Working Requests should therefore be considered by the Trust to foster positive employee experience.
The correct process requires the employee to submit a written request setting out the change they are seeking. As the employee is newly appointed, it is unlikely to be the case however it is worth noting that employees can only make two statutory requests in a 12-month rolling period.
Once received, you have a legal duty to follow the ACAS Code of Practice that you must consider the request in a fair and reasonable manner. You must arrange a meeting with the employee to discuss the request in detail and explore any possible alternatives and you should hold this without reasonable delay (ACAS, 2024). 
A final decision must be made within two months of the request formally being submitted, including appropriate time for an appeal process if the decision is not agreed.
When considering the decision, you must take in to account the eight business reasons for refusing a Flexible Working Request. In this case, you have mentioned that agreeing to this request may encourage further requests from other administrative staff and potentially impact on the quality of the team’s service. It’s important to handle this FWR on individual basis, as a general concern about precedent is not a valid reason for refusal. Instead, the decision needs to be based on whether this specific request would result in detrimental impact on the quality of service and the ability to meet operational needs of the Trust.
To ensure you are acting legally complaint when making a decision, it is important that you can demonstrate that careful consideration to the request was given and can evidence a rational for your decision. Operational demands at the Trust are important and relevant but the decision would need to be based on whether this individual arrangement would materially impact service delivery. Failure to do so could result in a successful tribunal claim, with compensation of up to 8 week’s pay for the employee (Daniels, 2025).
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