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Discuss when criminal liability will be upheld for failing to act.
Under English law, a general crime is committed when the two elements of the crime have been satisfied: the actus reus and the mens rea. These elements have many branches through which they can be committed, however, the focus of this essay will be the satisfaction of the actus reus through conduct by omission. Currently, there is no duty to act and as such there an individual will not face any liability for a failure or omission to act unless the law specifically imposes such a duty (Welch, 1996). The duty to act can arise through a statutory duty, a contractual duty, or imposed by the common law. Nevertheless, this exception to the no liability by omission rule has been under scrutiny among academics and practitioners. Whilst some believe a ‘good Samaritan’ law in England could be used against immoral behaviour, others argue this could bring serious repercussions for the innocent bystander.
General rules
The general rules of criminal law dictate that conduct by omission is part of the actus reus element of the crime. It is thoroughly established that there is no general duty for an innocent party to act, and liability to act is classified as an exception to the rule rather than the rule itself. English law states that this specific duty to act arises in a specific situation, however, even in those situations there are several offenses that can be committed through positive acts (Welch, 1996). Liability arises where (i) the offence is capable of commission by omission, (ii) the defendant is under a legal duty to act, and (iii) the defendant unreasonably failed to act on that duty (lecture slides). JC Smith (reference article) has described that “even though such liability is imposed because something was not done, liability nevertheless is for doing certain things without certain other things”. This passage describes the complexity of the liability by omission exception, however, throughout the decades such liability has developed certain rules and conduct examples through common law and statutes which have defined the liability more clearly.
Where duty arises
There are three main instances where the duty to act arises: statutory duty, contractual duty, or duties imposed at common law. Statutory duty is a quite straightforward duty to recognise. Such duties are defined through statutory provisions (most regulatory) which specifically impose duties on persons to act in particular ways and which imposed criminal sanctions for failure or omission to act (Welch, 1996). Some examples of such statutory duties are road traffic laws, and duties imposed on companies through the Companies Act 2006. It has been argued that through these impositions the law does not necessarily form a duty to act, but formulates prohibitions on the acts of the individuals, and as such the individuals have a duty not to act in that certain manner (Smith, 1984, p. 89). Nevertheless, some offences are capable of omission only by positive acts. For instance, that was the case of ‘Fagan v Metropolitan Police Commissioner’ (1969) in which a non-fatal offence has been committed by omission for continuing to not act. J.C. Smith (1984, p.95) states that such differences depend on the words used in the definition of the offence at issue.
The second type of duty arising is that of a contractual duty. A contractual duty arises through official, contractual, or public duties. In such instances, the defendants incur criminal liability through a failure to discharge official duties or contractual obligations. ‘R v Pittwood’ (1902) is a prime example of the failure of contractual duties as the defendant failed to man the railway crossing as expected and it led to the loss of life. The defendant was contracted for the sole purpose of controlling the railway crossing to ensure individuals crossed in a safe manner, and the death of the victim was a direct result of his omission of closing the barrier; thus, leading to a failed contractual duty. Furthermore, section 26 of the Criminal Justice Act 2015 imposed public duties on police officers by controlling the offence of corrupt or improper exercise of police powers.
Lastly, the common law duties to act have been the most reviewed throughout time.  Common law was slow to impose liability for omissions, however, when it did academics and courts had arguments for and against it (Smith, 1984). J.C. Smith (1984, p.101) mentions that the English Criminal Law Revision Committee “were equality unwilling to descend to detail, recommending that the matter be left to the common law, in this case the common law of crime, including such relevance of the civil law as the common law may allow”. The hesitation to impose a common law duty can be seen in the contract between ‘R v Pittwood’ (1902) and ‘R v Smith’ (1869). Whilst in ‘R v Smith’, the watchman was not found guilty of failing his duty to guard the railways crossing, around 30 years later, the courts took the opposite approach in ‘R v Pittwood’ by finding the watchman guilty. 
Nevertheless, the common law has developed in such ways that duties to act have become more recognised. For instance, the duty of care or control of children outlined in section 1 of the Children and Young Persons Act 1933. Moreover, a prominent duty of care recongised through the common law is the duty of care where there is an assumption of care for another. The principle of failure of duty for omitting to care for those one has willingly accepted to care has been established in ‘R v Instan’ (1893), and it was later confirmed in ‘R v Stone’ (1977).
In ‘R v Miller’ (1983) case has created great debate in the legal field. The case established that if the defendant’s “error or misconduct creates or contributed to the creation of a dangerous situation, this may give rise to a duty to take reasonable steps to avert that danger, and D may therefore incur criminal liability for the consequences of a failure to do so” (Welch, 1996). This has created a duty to prevent further damage when the defendant has created the situation. J.C. Smith (1984, p. 92) argues that the decision in ‘R v Miller’ (1983) was a correct one, however, he argues that it left room for fiction and there is no room for fiction in the modern system of criminal law.
Whilst there are various instances where a duty of act arises, there are also instances where such a duty ends. These instances mostly involve medical treatment. For instance, duty terminates where there is a refusal of consent to treatment, where withholding treatment is in the best interest of the patient as seen in ‘Airedale NHS Trust v Bland’ (1993), or where there are practical and financial considerations.
The Good Samaritan
One argument for the good Samaritan law is that the more serious the harm threatened, the more justified it could be to insist on acting, especially where there is no threat to harm (Crosby, 2018, p. 135).
Nevertheless, the English Law is based on the “Anglo-American tradition that “devotes excessive attention to citizens’ right and […] to their negative right not to be harmed” (McIntyre, 1994, p. 158). Joel Feinberg (Crosby, 2018, p. 134) argues against a good Samaritan rule by stating that the right to decide how to live one’s life is the most basic autonomy right. Moreover, such rules would lead to a floodgate of underserved prosecutions which would have serious consequences on the citizens’ freedoms and rights, as well as on the justice system.
Conclusion 
To conclude, the law on liability for omission has developed over time. The liability for omission has been established as the exception, not the rule. From hesitation at the common law to well-established principles, statutory duties, and contractual duties, it seems English Law has developed several concepts to impose liability when there is a need to. ‘R v Miller’ (1983) is a prominent case in the law on liability for omissions, and it has sparked great controversy regarding its ruling, however, it does remain the duty of the bystander to act where he has created a dangerous situation. Whilst this gives rise to concerns about the law encouraging a good Samaritan law, there is great opposition among legal scholars and practitioners which would prevent the courts from going in such a direction. The main concern regarding the good Samaritan law is the breach of basic rights to make their own decisions and act as free people, however, it does seem the courts are not willing to impose such duties on citizens.
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