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Part 1:
Separation of Powers in UK

Introduction:

The relationship between the public authorities in the state has dominated the concerns of political and constitutional philosophy since ancient times due to the reason this relationship has significant effects on the future of liberty in the society, thus how the theory of separation of powers doctrine has emerged to ensure as adequate level of independence for each of the three main institutes Legislature, Executive and Judiciary exist.   John Locke (1690) stated that “if governmental power concentrated in one person or one institute then tyranny would be the result”.  The French writer Montesquieu (1748) the most famous for this theory stated in his book Spirit of Law: “if the three powers exercised by the same man or same body this would be the end of all liberty and stablish the despotism.”   
The separation of powers theory has been adapted differently around the world, for example in USA the constitution strictly adhere to the theory, this essay will discuss to what extent the British constitution adhere to the principle of separation of powers, how the relationship between Legislature, Executive and Judiciary closely overlapped? what safeguards in place to protect the independence of each institute? and why important to have overlap or independence in order to perform constitutional role?
Separation of the Legislature and Executive: 
The relationship between Executive and Legislature in UK unlike presidential system in USA, is very intertwined since the Prime Minister and his/her government’s ministers are elected members of the House of Common in the Parliament.  The former Prime Minister Gordon Brown argued in House of Common debate (2009) that the mixed system allows the government to provide solution to an emergency quickly whereas in USA the process take so long due to separation of power.  Although it has been justified this relationship is to allow the government to operate efficiently, Roland J Krotoszyski (2011) described this integration as “system promote efficiency over concerns about tyranny”.  

On the other hand, there are safeguards in place for example section 2 of House of Common (Disqualification) Act 1975 limit the number of ministers who able to sit and vote at one time to ninety-five, other safeguard is Question Time which is powerful tool that hold ministers accountable to the parliament.  These safeguards are important factor in creating the balance between both institutes for alignment and consistency of transparency and democracy against misuse of power.
Considering Parliamentary Voting System and constituencies Act 2011 which reduced the number of MPs in the House of Common from 650 to 600 without reducing the ministerial number, according to Public Administration Select Committee seven report (2011) this will increase the Payroll Vote where all MPs holding a job in the government required to vote with the government or resign, Richard Benwell and Oonagh Gay (2011) said about 20% of MPs are on “Payroll Vote” and if this number stayed the same with MPs number in the House of Common being cut, this will strength Executive power over the Parliament.    
Other issue shows the overlap between Legislature and Executive is delegated legislation where the parliament delegate to the government and its local authorities law-making power, although this will free the parliament from scrutinise technical issues and it is convenient for governmental departments to implement regulations, it has been considered as executive operating Legislative functionality.  While the Parliament maintain the final approval of the legislations as safeguard, however in practice government bills always pass in the parliament due to most of the government’s party in the House of Common (Bradley and Ewing, 2007).
Historically the executive has almost control over legislature in terms of allocation time and debate agenda, however in 2010 the Backbench Business Committee (BBC) has been created to provide legislature more operational independence from the government.  House of Common Reform Committee in their first report (2009) stated as a result of this change, MPs will get more control and ownership of the parliamentary agenda, make debates more related to the public concern and strengthen the scrutiny role of Select Committees which would be applied through BBC.
Separation of the Legislature and Judiciary: 

As regard to the relationship between Legislature and Judiciary there are elements of independence since section 1 (a) of House of Common (Disqualification) Act 1975 forbid judges from being members of Parliament.  Also, High Court judge’s job have life tenure traditionally protected by Act of Settlement 1701 which modernize by section 11 subsection (3) of Senior Court Act 1981and lastly in Constitution Reform Act 2005, therefore their dismissal from the office requires a resolution from both Houses in order to prevent judges from being dismissed as a result of their judgment which the government disagree with.  Jackson v Her Majesty’s Attorney General (2005) over the Hunting Act 2004 proved that Judiciary functioning their constitutional role by reviewing the legality of legislation that enacted by the Parliament.  
There is conflict point between Parliament privilege and Sub Judice rule sine article 9 of the Bill of Rights 1689 give the parliament high privilege related to speech and debate matters, according to Lord Neuberger who described it as “absolute, and any transgress against it would be unconstitutional” (Master of Rolls, 2011).   On the other hand, according to the sub judice rule MPs not allowed to debate or question issues related to the cases that currently in courts to prevent Parliamentary influence judge decisions.
The obvious overlap between Legislature and Judiciary appears in the Common Law where parliament delegate law-making power to courts.   However, it has been considered as a good constitutional partnership since judges can develop law in the absence of specific statute, typical example has been given by David Cameron (BBC News. 2011) related to developing privacy laws through Super-injections. 
Separation of the Judiciary and Executive: 

Judiciary constitutional role is to interpret legislations and enforce the rule of Law to protect public and this requires independence in order to challenge legality of government actions.  Bradley and Ewing (2007) stated Judicial Review is great mechanism for courts to function such independence.  Historically judges do not interfere on royal prerogative matters such as national security as in Council of Civil Service Unions v Minister of Civil Service (1985), however this has been changed after case A v Secretary of State for Home Department (2004) where the Attorney General argued the case was political matter, the Lord Bingham declared the incompatibility of the indefinite detention that made under s23 of Anti-Terrorism, Crime and Security Act 2001 with s4 of Human Rights Act 1998 and he stated: “ Independence judges function applying the law is recognised as cardinal function in modern democratic state and Attorney General was wrong by stigmatise judicial decision-making as undemocratic ”.  Moreover, the Supreme Court reflect this change recently as in Miller v Secretary of State for Exiting the European Union (2017) where ruled that the government may not initiate withdrawal from the European Union without an Act of Parliament.  
The overlap between Judiciary and Executive caused by the Lord Chancellor position, since he was a head of judiciary who responsible of judge’s appointment, member of Cabinet and Speaker of House of Lords.  After the case of McGonnell v UK (2000) the government introduced Constitutional Reform Act 2005 which create Supreme Court and replaced the role of Lord Chancellor as head of judiciary by the Lord Chief Justice.  Other important change has been made by the act is create Judicial Appointments Commission which recommends candidates to the Lord Chancellor who got limited vote.  However, this system has been criticised by reducing the diversity on the selection, slow process and the involvement of the President and Duty of the President of Supreme Court in the selection raised the concern of legitimacy of the process in UK like the appointment of US Supreme Court (UCL, 2011).  
Other overlapping factor is Judiciary financially dependent on Executive fund through Minister of Justice, this raised concern related to the independence of Supreme Court which Lord Phillips (2011) described it as more important since 50% of the court works is public law cases that challenge legality of executive actions.
Conclusion: 
Unlike presidential regime where the constitution strictly adheres to separation of powers doctrine, Britain constitution described as partially adhere to the theory due to the twin relationship between Legislature and Executive.  The overlapping of jurisdictions has been considered as domination of government over parliament, however it is important to have such overlap for government to function efficiently with safeguards and constitutional procedures in place to maintain parliamentary scrutiny and hold government accountable for any misuse of power.   The combination between Judiciary and Legislature has been described as constitutional partnership however Judiciary independence is vital for public interests and democratic society because court enforce rule of law and challenge legality of government actions, therefore it has been said that after the Constitutional Reform Act 2005 UK is heading on this direction and judiciary coming out from the shadow of the parliament by creating the Supreme Court and diminished the Lord Chancellor role as head of Judiciary.
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Part 2 (A):

The rights to associate with others freely and to march and protest peacefully are great features of democratic society.  Article 11 of European Convention on Human Rights accommodate these rights and UK followed this by enactment of the Human Rights Act 1998 to enforce these rights.
Section 16 of Public Order Act (POA) 1986 as amended by the Anti-Social Behaviour Act 2003 states that a public assembly is one comprising two or more persons in a public place, which is wholly or partly open to the air.  According to scenario Menna and others practicing their legal rights and the protest march is public procession which covered by POA, the intended route through city centre to the car park fall within the definition of public place.
In terms of legality of the march, s11 of POA states six clear days’ notice must be given to the police by the organisers of public procession unless it is not reasonably practicable to do so.  The intended march is not regular procession, and it has specific organizer therefore s11 must be followed as in Kay v Commissioner of Police of the Metropolis (2008).  Menna (the organizer) has complied with s11 by informing the local police station giving her name, number of people involving in the march, the plan route intending to hold the march and specific time on Saturday 3pm as well as her awareness of local market closure by the time the intended march would start, subsequently less disruption will be caused therefore the march is lawful.  However, Menna has stated that the intended route plans to start and end at the proposed prison site, which is currently a car park for a local home interior shop so without the shop owner’s permission this likely will classify as trespass contrary to s68 (1) of Criminal Justice and Public Order Act 1994 also as in Hickman v Maisey (1900) and John & Lloyd v DPP (1997).
As regard to Chief Constable power to control or prohibit the march, s12 of POA 1986 gives the police the power to impose conditions upon marches if senior police officer has a reasonable believe that the march will result in serious public disorder, serious damage to property or serious disruption to the life of community or the purpose of the organisers intimidating of others.  According to s14 of POA 1986 these conditions include: Location of the assembly, maximum duration and maximum number of persons, S14 subsection (3) stated the directions given by the Chief Officer of police in relation to intended public procession shall be in writing.  Furthermore, s13 of POA 1986 provides Chief police officer can apply for prohibition order related to marches if he has reasonable grounds for believing that the march may pose a risk of serious disorder.  If this order has been granted it must be confirmed by Home Secretary and last for period, no more than three months as Blanket Ban cover all marches and not specific to one march. 
Linking this to the scenario, the Chief Constable of Mold has reasonable grounds since shop owners organizing closing down sale in the same day of the intended march, although the organizer (Menna) has no purpose to intimidate with others, the Chief believe too much disruption will be the result, also he believes that the march will cause serious traffic issue and prevent people coming to the shop which is serious disruption to life of community.  Thus, he could impose conditions to the march by changing the location, starting time of the march and limiting the number of persons involving as in R (Brehony) v Chief Constable of Greater Manchester Police (2005).   However, if the Chief officer issued prohibition ban order following s13 of POA, the organizer (Menna) has got the right to challenge it through judicial review as in Kent v Metropolitan Police Commissioner (1981) relying on serious disorder unlikely to happen.  
The police also have number of common law powers to deal with breach of peace that identified on R v Howell (1982) and according to these powers the police can arrest as in Bibby v Chief Constable of Essex Police (2000) or enter private property without a warrant to prevent breach of peace as in Thomas v Sawkins (1935). However, these powers is unlikely to be practice in this scenario.
Part 2 (B):

PC Hemp may exercise the power to arrest Tim without warrant for using abusive language since s24 (3) of PACE 1984 provides if a constable has reasonable grounds for suspecting that an offence has been committed, he may arrest without a warrant anyone whom he has reasonable grounds to suspect of being guilty of it.  PC Hemp got the reasonable grounds to arrest Tim who called him a “pig” during the march contrary to s4 of POA 1986 by using abusive and insulting word.  The incident occurred in public place and directly toward PC Hemp therefore it is unlawful act as in Atkins v DPP (1989). 
Under s89 (1) of Police Act 1996 Tim may also be charged with assaulting a police officer in the execution of his duty since PC Hemp was lawfully executing his duty during the march when Tim called him a “pig”, furthermore, s5(1) of POA 1986 confirmed that the police officer can be harassed, alarmed or distressed as in DPP v Orum (1988).
Considering legality of PC Hemp’s action above, on the other side Tim could argue that his arrest was unlawful due to lack of information by PC Hemp at the time of the arrest breaching s28 (3) of PACE 1984 which provides the person being arrested to be informed of the ground of the arrest as in Abbasy v Met Police Commissioner (1990).  PC Hemp words to Tim: “I am arresting you for acting like a complete muppet” fell short of reasonable grounds of the arrest.  Although, this unlawful action has been rectified by PC Hemp at the police station where he told Tim that he had been arrested under s4 of POA 1986 for using abusive language, PC Hemp breach s28 (3) and (5) of PACE 1984 since it was reasonably practicable to inform Tim of the ground for the arrest immediately rather than later at the police station and this has been confirmed in Lewis v Chief Constable of SW Constabulary (1991) where the court stated that what started as an unlawful arrest never became lawful.  However, in other cases such as Spicer v Holt (1977) and Mohammed-Holgate v Duke (1984) it has been considered that arrest definition is continual act and whether a person has been arrested depends not on the legality of the arrest but on whether he has been deprived his liberty to go where he pleases.  
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