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1.0	Introduction
This report is looking into the reasons why contracts are critical for constructions projects. It also looks in the essential element of a contract. It then examines three scenario’s that address different ramifications that a contractor on site might face when breaching a contract. These breaches come under branches of Tort Law and include negligence, nuisance, trespass and occupiers liability. 


2.0	Literary review 
2.1	Why contracts are critical for construction projects

A contract on a construction project establishes all the parties' obligations to each other and determines how risks will be shared or divided on the project.  Contracts can be written or verbal but written contracts will show clear evidence of all the parties’ agreements and expectations. It provides a procedure for the specific project, safeguarding against serious problems occurring. It resolves potential disputes because it forces the parties to settle unforeseen issues amicably.  It reduces risks by addressing factors such as financial, time scales, design defects, acts of God, regulation approval, unexpected conditions and damage to third parties.

A contract is found to be fully discharged when it has terminated. This can be because:
· the parties have fulfilled their obligations,
· the parties have mutually agreed to end the contract
· frustration, where the parties cannot proceed because of a change in circumstances make it impossible to achieve. This change has to have been made after the contract was agreed

If the parties have not fulfilled their obligations they may be in breach of contract which can result in one party suing for damages against the other. This is done under Tort Law and  includes negligence, nuisance, trespass & occupiers liability.

Negligence is a common breach of contract if the breach causes a risks of harm to persons and property. There are five elements for negligence to be proven:
· a duty of care
· a breach of that duty
· damage caused by the breach
· a sufficient relationship of proximity
· whether the harm was reasonably foreseeable

An example of negligence is in the case of Bellgrove v Eldridge (1954). Bellgrove entered into a contract to build a house for £3500 according to the specifications of Eldridge. Eldridge refused to pay the last instalment of £400 due to the construction being defective, making the house potentially unstable. Bellgrove sued to recover the £400 and Eldridge brought a cross action against him for damages, due to the house defects. The judge ruled in favour of Eldridge and awarded her £4950 in damages to re-build the property. Bellgrove appealed but it was dismissed because he was found negligent and in breach of his contract by building an unsafe house (Law Teacher 2017).


2.2 	The essential elements of a contract 

There are three main essential elements that need to be established for a contract to be a legally binding document: 
· Agreement - controls the relationship between two parties. One party, the offeror, makes an offer and the other party, the offeree, accepts the offer. Alternatively one party can make an invitation to treat which invites other parties to make an offer. An offer remains open until it is accepted, withdrawn, rejected or it expires.
· Consideration - is the benefit or value associated to each party. There are two types:
Executed – a contract where the promises are made and concluded straightaway
Executory – the promise of a contract that isn’t carried out immediately
· Legal intent – the intention to create legal relations. Not all agreements expect to be legally bound and enforceable by law.

Other important elements can prevent the contract from being binding and/or enforceable and will determine if the contract is void and has no legal binding, is voidable where one of the parties can reject it, or is unenforceable and although valid it can’t be enforced in a court of law. These other elements include: 
· Competency and capacity – that will exclude people without the mental aptitude to make their own choices and decisions, anyone under the age of 18 years or anyone under the influence of drugs
· Mistakes - will exclude only mistakes that are the foundation of the agreement, such as a person signing a contract thinking it was for something else
· False statements – when one party has given false information in the terms and conditions
· Proper form - certain contracts must be in writing in order to be enforceable
· Consent – must be genuine, given freely and not under duress.



2.3	The ramifications for the contractor if he decides to burns waste on-site     without a license

Nuisance can be private, public or statutory. In this scenario the contractor could be sued for private nuisance under the Environmental Protection Act 1990. Section 34 of this Act ensures a duty of care is taken by anyone who produces, imports, keeps, stores, transports, treats or disposes of waste. A breach of this duty could lead to an unlimited fine if convicted (E-Law, 2017).
In 2015 Daniel Walsh was charged with failing to comply with a notice to remove waste from his land in Stockton and for burning waste on his land. He was fined £1300 with £1000 costs (Gov, 2015).

When burning waste the contractor would have to consider the neighbouring vicinity. Neighbours that own or possess nearby land have the right to enjoy their land without interference. The contractor needs to take into account these five elements:
· unreasonable or unusual behaviour on his part
· the length of time that his behaviour continues
· the link between his site and the neighbouring land
· his reasonable foresight into preventing the nuisance
· has any harm or damage been caused

So the contractor may be causing a nuisance because the burning of waste may produce dust and fumes that could interfere with the personal comfort of neighbours in their homes. Also without a license the contractor is burning waste outside of permitted regulations which state that waste should not be kept, treated or disposed of in any way that may cause pollution to the environment or harm to human health. The contractor needed to obtain a pollution prevention and control (PPC) permit, waste management licence or a registered waste exemption for burning waste. The contractor should have had the correct permits, licences or exemptions in place before burning waste which would have listed the types and quantities of waste that you are allowed to burn and includes operating conditions, emission limits and monitoring requirements  (NI Buisiness Info, 2017).

Private nuisance is identified in the case of Barr and others v Biff Waste Services Ltd (2012). The Court of Appeal overturned an earlier controversial ruling in the High Court. The claim began in 2009 when a group of local resident started proceedings against Biffa for nuisance as a result of the odour being emitted from one of its landfill sites. The High Court found in favour of Biffa because they deciding that the odour could not be liable in nuisance because the contractor had a licence. However the Court of Appeal decided that even if you have a licence it is not a defence to cause a nuisance. Therefore the contractor may be liable to a claim even if he was operating in accordance with their operating permit, which he isn’t (Brachers, 2012).

	
2.4	The ramification for the contractor if the site is broken into and materials are removed or disturbed

The contractor has a duty of care to ensure that the site is protected against anyone trying to break-in and/or hurting themselves as a consequence of the break-in. So although the intruder is trespassing if the contractor breaches this duty then he could be held negligent.

Trespass can be to the person, land or good. 
· Trespass to the person is often a criminal offence which encompasses three forms; assault, battery and false imprisonment. This is not significant for this scenario.
· Trespass to the land is normally a tort law and can be defined as the act of knowingly entering another person's property without permission, encroaching on the owner's legal rights. Although any damage done by the trespasser may amount to criminal damage.
· Trespass to the goods which is normally a tort law and can be defined as wrongful interfering with the possession of good. This includes touching or moving goods. The theft of the materials from the site would constitute criminal charges. 

Trespass of goods is shown in the case of Transco Plc v United Utilities Water Plc (2005). UUW had to shut off a water supply while carrying out work in a road but the accidently shut off Transco’s gas supply instead. This resulted in Transco accruing costs to investigate and restore the gas, so they claimed against UUW for negligence and trespass. Reasonable proximity of both parties relationship was found to be existing and UUW had breached a duty of care. Transco successfully sued for damages to their reputation and for wrongful interference with goods and land. UUW had negligently interfered with the property owned by Transco even though no physical damage had occurred (Law Teacher, 2017).


2.5      The ramifications for the contractor if when the site is broken into, the perpetrator injures themselves

The contractor may be breaching the Occupiers Liability 1984 Act which is a form of negligence. This changed the 1957 Act to give a duty of care to landowners/occupiers to trespassers that may come onto their land. The required elements to prove the contractors duty are:
· He is aware of a known danger or has grounds to believe that a danger exists
· He is aware of or has grounds to believe that a trespasser may come into the dangerous site 
· The risk is something he would be reasonably be expected to offer protection against 

Negligence was found in the trespass case of Everitt v Martin (1953). The two men had parked side by side. While walking between the two cars Everitt tore his coat on a piece of metal protruding from Martin’s car. Martin knew about the protruding metal but had not bothered getting it fixed. Everitt was awarded damages because Martin had a duty of care to other road users to reasonably foresee that the protruding metal might cause injury of some kind. Martin argued that Everitts contact with the car was unauthorised and amounted to trespass but because the protruding metal forced Everitt to touch Martins car, Martin was found negligent (Law Teacher, 2017).

Before the 1984 Act, trespass is shown very differently in the case of Addie & Sons (Collieries) Ltd v Dumbreck (1929). A four year old boy was killed by some machinery belonging to the colliery, that had been stored in a field. This field was hedged but with large gaps in the hedge so was used as a playground by local children. The colliery had put up warning signs and told the children not to play in the field. Dumbreck tried to sue for damages but the court found in favour of the colliery stating that they had no legal duty of care to protect against the danger the machinery created and that the child was a trespasser (Law Teacher, 2017).


3.0	Conclusion
To come to a conclusion regarding the scenario’s a lot of further information is required:
· What waste was being burnt, how near were the neighbours, what impact did it have on them and was there any damage caused?
· How did the perpetrator break into the site and what was moved or taken from the site?
· Where there warning signs on the site acknowledging the dangers, what were the dangers and how did the perpetrator injury themselves?
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