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AC 1.1

I appreciate your concerns regarding the time spent on employment regulation, particularly where this may reduce opportunities to focus on improving employee experience within the Trust. However, employment regulation is essential for supporting both employees and employers and ensuring organisations operate fairly and effectively.
Employment law sets minimum workplace standards covering areas such as pay, equality, working hours, family leave, dismissal, and health and safety. These protections help prevent discrimination, unsafe conditions, and unfair treatment, creating a safer and more inclusive workplace.
It also provides organisations with clear processes for recruitment, disciplinary action, grievances, redundancy, and dismissal. While compliance can be time-consuming, it helps reduce the risk of tribunals, financial penalties, reputational damage, and employee relations issues.
Employment legislation also supports wellbeing and organisational performance. Employees are more likely to feel engaged and motivated when treated fairly and consistently. Equality and health and safety laws help promote inclusion and protect wellbeing, meaning regulation often improves employee experience rather than detracting from it.
Furthermore, as a Trust, maintaining compliance with employment law is particularly important due to public accountability and ethical responsibilities. Demonstrating fair and lawful employment practices helps build trust with employees, trade unions, service users and regulators.
Although employment regulation can create administrative burdens, these activities provide the legal and ethical foundation for positive people practices. Without effective compliance, efforts to improve employee experience may lack fairness and consistency.
Overall, while employment regulation can take significant time, it plays a vital role in protecting employees, supporting organisational effectiveness, and creating a positive workplace culture.
AC 1.2
Further to your query regarding the status of judgments made by the European Court of Justice (ECJ) prior to the UK leaving the European Union in 2020, these judgments largely continue to remain part of UK law, although their legal authority has changed since Brexit.
Under the European Union (Withdrawal) Act 2018, EU law that applied in the UK before the end of the transition period on 31 December 2020 was incorporated into domestic legislation as “retained EU law.” This included existing ECJ decisions and legal principles. The purpose of retaining this law was to ensure continuity, stability and legal certainty following the UK’s withdrawal from the EU.
As a result, pre-Brexit ECJ judgments did not automatically cease to apply after Brexit. UK courts and tribunals generally continue to consider and follow these decisions, particularly where they relate to employment law and workers’ rights. However, the position is no longer the same as when the UK was an EU member state, as the ECJ no longer has direct authority over UK courts.
The Supreme Court and the Court of Appeal now have the power to depart from retained ECJ case law where they believe it is appropriate to do so. They apply similar principles to those used when deciding whether to depart from their own previous judgments. This means that ECJ decisions are no longer absolutely binding at the highest level of the UK legal system. However, lower courts and employment tribunals are still generally expected to follow retained ECJ judgments unless a higher court or Parliament has changed the legal position.
An important example can be seen around holiday pay. In the ECJ case of Williams v British Airways plc (2011), the court ruled that holiday pay should reflect a worker’s “normal remuneration” rather than basic salary alone. This principle was later adopted by UK courts and significantly influenced UK employment law, particularly regarding overtime and commission payments being included in holiday pay calculations. Despite Brexit, UK courts have continued to apply these principles because they remain part of retained EU case law unless amended by legislation or overturned by a higher court.
Overall, whilst Brexit has reduced the direct influence of the ECJ within the UK legal system, pre-2021 ECJ judgments still remain highly persuasive and, in many cases, continue to form part of UK employment law. They cannot simply be disregarded, as they continue to provide important legal guidance and consistency within the courts and tribunals.

AC 2.1 
Further to your query regarding occupational requirements, the Equality Act 2010 generally makes it unlawful to discriminate against applicants or employees based on protected characteristics, including sex, during recruitment and selection. In most circumstances, employers must ensure vacancies are open to all suitably qualified candidates regardless of whether they are male or female.
However, there are limited situations where an employer may lawfully specify that a role must be carried out by either a man or a woman. This is known as a “genuine occupational requirement” or occupational requirement. To rely on this exception, the requirement must be a proportionate means of achieving a legitimate aim and must be crucial to the role itself rather than based on preference, assumptions or stereotypes.
For example, it may be lawful to recruit only female support workers within a women’s refuge supporting victims of domestic abuse where privacy, dignity and emotional wellbeing are essential considerations. Similarly, a male care worker may be required in certain situations involving intimate personal care for male service users where privacy and decency are significant factors. Another example could include an acting role where a specific gender is required for authenticity.
In contrast, employers cannot specify gender requirements simply because of customer preference, workplace tradition, or assumptions about suitability. For example, stating that only men can apply for a management role because the work is “demanding” or only women can apply for administrative roles because they are viewed as “better communicators” would amount to direct sex discrimination and would likely be unlawful under the Equality Act 2010.
The key principle within discrimination law is that recruitment and selection decisions should be based on objective criteria such as skills, qualifications, competence and experience. Employers should ensure job descriptions, person specifications and interview processes are fair, consistent and non-discriminatory. Where an occupational requirement is considered necessary, it should be carefully assessed, clearly justified and documented to demonstrate that the requirement is lawful and proportionate.
It is important to remember that occupational requirements are interpreted narrowly by tribunals, meaning employers should apply them only in exceptional and genuinely necessary circumstances. Seeking legal or HR advice before advertising a gender-specific role is advisable to minimise the risk of discrimination claims and reputational damage.

AC 2.2 
Thank you for your request regarding the proposed upgrade of two healthcare assistants from Grade A to Grade B using surplus funding remaining from your recent research project. Before any approval can be considered, it is important to assess the proposal carefully in relation to equal pay legislation and the Trust’s obligations under the Equality Act 2010.
Under equal pay law, men and women performing equal work must receive equal terms and conditions of employment unless any difference in pay can be objectively justified by a material factor unrelated to sex. Equal work may include like work, work rated as equivalent under a job evaluation scheme, or work of equal value. As approximately 80% of healthcare assistants within the Trust are women, upgrading two male healthcare assistants above the grade received by the majority of employees carrying out similar roles could potentially expose the Trust to equal pay claims if the decision cannot be objectively justified.
To lawfully approve the upgrades, the Trust would need clear evidence that the two individuals are undertaking duties and responsibilities that are substantially different from those expected of Grade A healthcare assistants and that these duties genuinely meet the criteria for Grade B work. For example, this could include additional clinical responsibilities, specialist competencies, supervisory duties, or ongoing project-related responsibilities that are not carried out by other healthcare assistants on Grade A.
The source of the funding itself is unlikely to provide sufficient legal justification for higher pay. Employment tribunals generally focus on whether the work being undertaken justifies the difference in pay rather than whether funding is available. If the employees remain undertaking substantially the same role as other Grade A healthcare assistants, particularly where the majority affected are women, there is a significant risk that the Trust could face claims of indirect discrimination or breach of equal pay provisions.
It would therefore be advisable to undertake a formal job evaluation or review of the roles before making any decision. This would help determine whether the duties align with the Grade B profile and ensure the process remains fair, transparent and legally compliant. Applying grading decisions consistently across the organisation is essential in minimising legal risk and maintaining employee trust and confidence.

AC 3.1
Further to your query regarding the radiographer who recently resigned following changes to his working hours, there is a possibility that he may seek to bring a constructive dismissal claim depending on the circumstances surrounding the change and how it was managed by the Trust.
Constructive dismissal occurs where an employee resigns in response to a serious breach of contract by their employer. Under the Employment Rights Act 1996, the employee must demonstrate that the employer fundamentally breached either an express contractual term or the implied term of mutual trust and confidence. In these situations, the resignation is treated legally as a dismissal even though the employee chose to resign.
Changes to working hours can potentially form the basis of a constructive dismissal claim where the alteration is significant, imposed unreasonably, or introduced without proper consultation or agreement. For example, if an employee’s contractual hours were changed substantially in a way that negatively affected their work-life balance, caring responsibilities, health, or pay, and the Trust implemented the change without consent, this could amount to a breach of contract. Similarly, where the employee feels they have been treated unfairly or pressured into accepting unreasonable changes, this may undermine trust and confidence in the employment relationship.
However, not every change to working arrangements will result in a successful claim. The tribunal would consider factors such as whether the contract included flexibility clauses allowing changes to hours, whether consultation took place, whether the change was reasonable and necessary for service delivery, and whether the Trust acted fairly and proportionately throughout the process. Employers are generally expected to consult meaningfully with employees before implementing contractual changes and to explore alternatives where possible.
In terms of timescales, an individual generally has three months less one day from the effective date of termination to submit a claim to the Employment Tribunal. Before lodging a claim, the former employee must normally contact ACAS for Early Conciliation, which can pause the limitation period while conciliation is attempted. If the claim is submitted outside the required timeframe, the tribunal will usually consider it out of time unless exceptional circumstances apply.
It would therefore be advisable to review the contractual position, consultation records, correspondence, and the reasons for the working hours change to assess the potential legal risk and whether the Trust acted reasonably and lawfully throughout the process.

AC 3.2
Further to your comments regarding the proposed reorganisation and potential compulsory redundancies within the directorate, it is important that the redundancy process is managed carefully and in accordance with employment law requirements. Although there may be pressure to progress quickly, simply dismissing employees considered to be the poorest performers without appropriate consultation or a fair process could expose the Trust to significant legal and employee relations risks.
Under the Employment Rights Act 1996, redundancy is considered a potentially fair reason for dismissal where there is a genuine reduction in the requirement for employees to carry out work of a particular kind. However, employers must still follow a fair and reasonable procedure when selecting employees for redundancy.
As 50 posts are proposed to be removed, the Trust will be required to undertake collective consultation obligations under the Trade Union and Labour Relations (Consolidation) Act 1992. Where 20 or more redundancies are proposed within a 90-day period, employers must consult appropriate employee representatives or recognised trade unions. In cases involving 100 or more redundancies, consultation must begin at least 45 days before the first dismissal takes effect. Although the current proposal involves 50 redundancies, consultation must still begin at least 30 days before any dismissals occur.
The purpose of consultation is not simply to inform employees of decisions already made. Employers are legally expected to consult meaningfully about ways to avoid redundancies, reduce the number of dismissals, and mitigate the impact on affected employees. Failure to consult appropriately can lead to protective awards being made by employment tribunals.
Selection processes must also be fair, objective and non-discriminatory. While performance can form part of redundancy selection criteria, relying solely on managers’ opinions or targeting “poor performers” without objective evidence could lead to claims of unfair dismissal or discrimination. Selection criteria should be measurable, consistently applied and supported by evidence such as appraisals, attendance records or skills assessments.
In addition, employees selected for redundancy should be individually consulted, provided with notice, considered for suitable alternative employment where possible, and informed of their right to appeal. Employees with sufficient service may also be entitled to statutory redundancy pay.
Overall, although a quicker process may appear operationally attractive, failing to follow legal redundancy requirements could result in costly tribunal claims, reputational damage and reduced employee trust. A fair, transparent and properly consulted process is therefore essential.

AC 3.3
Further to your request regarding the proposed merger of the two pharmacy operations, it is important to consider the potential implications of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) should the merger proceed in the future.
TUPE regulations are designed to protect employees when a business, service, or part of an organisation transfers from one employer to another. In this case, if pharmacy services from the neighbouring trust were transferred into an expanded operation managed by our Trust, TUPE may apply because responsibility for delivering the service would effectively transfer between employers.
The main principle of TUPE is that employees assigned to the transferring service move automatically to the new employer on their existing terms and conditions of employment. This means affected employees would generally retain continuity of service, pay, annual leave entitlement, contractual hours, pension protections in certain respects, and other contractual rights. Their employment transfers as though their contract had originally been made with the new employer.
Employees also have protection against dismissal connected to the transfer. Under TUPE, dismissals where the sole or principal reason is the transfer itself are generally automatically unfair unless there is an “economic, technical or organisational” (ETO) reason involving changes in the workforce. For example, if redundancies became necessary due to duplication of roles following the merger, these may potentially be lawful if supported by a genuine organisational reason and a fair redundancy process.
Another key requirement under TUPE is the duty to inform and, where appropriate, consult with affected employees or their representatives before the transfer takes place. Employers must provide information regarding the reasons for the transfer, the likely implications for employees, and any measures proposed following the transfer. Failure to meet consultation obligations can result in claims and financial penalties at an employment tribunal.
It is also important to note that TUPE limits the ability of employers to change employees’ terms and conditions where the reason for the change is the transfer itself. Even where employees agree to changes, these may still be unenforceable if they are directly linked to the transfer rather than a genuine business reason unrelated to TUPE.
Overall, TUPE regulations aim to provide stability, fairness and protection for employees during organisational restructures and service transfers. Early workforce planning, legal advice and meaningful consultation would therefore be essential if merger discussions progress further.


AC 4.1
Further to your query regarding holiday pay arrangements for bank staff within your department, it is important to ensure that holiday entitlement and holiday pay are calculated fairly and in accordance with current employment legislation. Although bank staff may work on a casual basis, they are still entitled to statutory paid annual leave under the Working Time Regulations 1998.
In the UK, workers are generally entitled to 5.6 weeks of paid holiday per leave year, including bank holidays where applicable. For casual or irregular-hours workers such as bank staff, holiday entitlement is typically accrued based on the hours they work. Employers must ensure that workers receive holiday pay that reflects their normal remuneration and not simply basic contractual pay.
Recent legal developments and case law have reinforced the principle that holiday pay should fairly represent what a worker would normally earn if they had been working. This means that regular overtime, enhancements, shift allowances and commission payments may need to be included where they form part of normal pay. For bank staff covering shifts regularly, holiday pay calculations should therefore take account of average earnings rather than using a fixed or reduced rate.
For irregular-hours and part-year workers, current guidance generally requires employers to calculate holiday pay using an average of earnings over the previous 52 paid weeks in which the worker received pay. Weeks where no pay was received are excluded from the calculation and earlier weeks are used instead, up to a maximum reference period where necessary. This approach is intended to ensure that holiday pay reflects typical earnings and prevents workers from being financially disadvantaged when taking annual leave.
It is also important that holiday accrual and payment processes are applied consistently across all bank workers to minimise the risk of unlawful deductions from wages or breach of working time regulations. Accurate record keeping of hours worked, payments made and leave taken is therefore essential.
Overall, although bank staff work flexibly and on a casual basis, they remain legally entitled to paid annual leave that reflects their normal earnings. Ensuring calculations are fair, transparent and compliant with legislation will help reduce legal risk and support positive employee relations within the department.

AC 4.2
Thank you for your query regarding maternity leave and shared parental leave (SPL). Both options provide important rights and protections for parents, but they differ significantly in terms of flexibility, eligibility and how leave can be shared between parents.
Maternity leave is a legal entitlement available to employees who are pregnant, regardless of length of service. Eligible employees can take up to 52 weeks of maternity leave, consisting of 26 weeks of Ordinary Maternity Leave and 26 weeks of Additional Maternity Leave. Statutory Maternity Pay (SMP) is generally available for up to 39 weeks for employees who meet the qualifying criteria relating to earnings and continuous service. Importantly, the first two weeks following childbirth are compulsory maternity leave, during which the employee cannot return to work.
Shared Parental Leave operates differently as it allows eligible parents to share leave and pay following the birth or adoption of a child. To access SPL, the mother must choose to end maternity leave and maternity pay early, and the remaining entitlement can then be shared between both parents. Eligible parents may share up to 50 weeks of leave and up to 37 weeks of statutory pay.
One of the main advantages of SPL is flexibility. Parents can choose to take leave at different times, take leave together, or alternate periods of leave to suit childcare arrangements and work commitments. This can provide greater balance between partners and allow both parents to spend time caring for their child. In contrast, maternity leave is generally taken by one parent continuously and provides less flexibility in how leave is arranged.
However, maternity leave may provide greater simplicity and financial certainty, particularly where enhanced maternity pay schemes are available through the employer. Some organisations offer enhanced maternity benefits that are more generous than shared parental pay. Employees should therefore compare organisational policies carefully before deciding which arrangement is most beneficial financially and practically.
Both maternity leave and SPL provide employees with protection from unfair treatment, discrimination and dismissal connected to pregnancy, childbirth or taking family-related leave. Employees are also generally entitled to return to their role following leave, subject to statutory provisions.
Overall, the most suitable option will depend on personal circumstances, financial considerations and how you and your partner wish to balance childcare and work responsibilities.
AC 4.3 
In relation to the recent flexible working request submitted by the newly appointed Administrative Officer, it is important that the organisation handles the request in accordance with current employment legislation and follows a fair and reasonable process.
Under the Employment Relations (Flexible Working) Act 2023, employees in the UK have the statutory right to request flexible working from the first day of employment. Flexible working may include requests to work from home, amend working hours, or alter working patterns. Whilst employees have the right to request flexible working, there is no automatic entitlement for the request to be approved. Employers must, however, deal with requests in a reasonable manner and provide a decision within two months unless an extension is agreed.
The organisation may refuse a flexible working request provided there is a legitimate business reason for doing so. Acceptable statutory reasons include:
· Detrimental impact on quality or performance
· Detrimental effect on ability to meet customer or service demand
· Inability to reorganise work amongst existing staff
· Insufficient work available during the periods proposed
· Planned structural changes
In this case, concerns regarding reduced service quality, reduced collaboration within the team, and the potential impact on the effectiveness of administrative support across the hospital site could potentially form part of a reasonable business justification. However, it is important that the request is considered individually and objectively rather than refused solely due to concerns that other employees may submit similar requests in future. Rejecting a request on this basis alone could be viewed as unreasonable and may expose the organisation to employee relations issues or legal challenge.
I would recommend arranging a meeting with the employee to discuss the request further, explore the operational impact, and consider whether alternative arrangements could be appropriate, such as a trial period or fewer home-working days. Following this discussion, a formal written outcome should be provided outlining the decision and the rationale behind it.
Please let me know if you would like support in drafting the formal response to the employee or arranging the consultation meeting.
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