Occupiers Liability Questions 
1. Define an “occupier”.  Is this a statutory definition?
2. Define the “common duty of care”.  Is this a statutory definition?
3. Are there any circumstances in which an occupier can exclude his statutory liabilities?
Occupiers Liability Answers
1. A famous definition of an “occupier” that is often used by judges is given in Wheat v Lacon [1966].  The words quoted indicate the core characteristic of an occupier – sufficient control; “Wherever a person has a sufficient degree of control over premises that he ought to realise that any failure on his part to use care may result in injury to persons lawfully there.”  Note the requirement for foreseeability of injury to people lawfully on the premises if less that reasonable care is taken.  This definition is the product of judicial thinking and there is no definition in either the Occupiers’ Liability Act 1957 or Occupiers’ Liability Act 1984.  Parliament assumed the concept of “occupier” had an established meaning which did not require definition in the statutes.
2. The “common duty of care” is defined in s2(2) OLA 1957.  This phrase is the creation of Parliament and is one of the reforms introduced by OLA 1957.  Previously, different levels of duty had been owed to people who came onto someone else’s premises, depending upon their status.  After 1957 all “visitors” were owed the same duty of care – it was “common” to them all.  This phrase should not be used to describe any duty of care other than that of the occupier to a visitor in OLA 1957.  “The common duty of care is a duty to take such care as in all the circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purpose which he was invited to be there.”
3. The wording of s2(1) OLA 1957 is clear.  An occupier can exclude the common duty of care in so far as he is free to do so.  So when is there some restriction of the occupier’s freedom to exclude?  The biggest restriction is in s2 Unfair Contract terms Act 1977 (UCTA 1977) but this applies only to occupation of premises for business purposes.  Probably an occupier cannot exclude liability as against a person who enters under legal authority (s2(6) OLA 1957).  OLA 1984 says nothing about the exclusion of liability and so the intention of Parliament is not specifically known.  This leaves us in the strange situation in which a lawful visitor may be met with a valid exclusion notice at the entrance to premises but the same notice may have no effect on a trespasser who comes on to premises.
